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TOPHNEJIUPYIOINUNA UCK KAK PASHOBUJHOCTH FORUM SHOPPING
B NPOIIECCYAJIBHOM IPABE EBPOINEMCKOI'O COIO3A YACTD II:
PE®OPMA U JEKPET EC Ne 1215/2012.

Cmamws nocesujena nepecmompy Kowyenyuu o noocyonocmu nocie pegopmol JJexkpema EC Ne 44/2001.
Ocoboe eHumanue yoeneno npooieme 310ynompebieHus npasom 6 pamxax forum shopping npakmuku u e2o
YacmHo2o cyuas mopneoupyrowe2o ucka 8 npasosom noie Esponetickoeo Corosa. Paccmompervl 603modicHbvle
8aAPUANTBL YCIMPAHEHUS HeOOCAMK08 npedbloyujell pedakyuu 0Oekpema c nosuyuu de lege lata u de lege ferenda.

Kntouegwie cnosa: xonnuzuonnoe npago, epaxcoancrkoe npoyeccyaibHoe npaso, eponetickoe coo3Hoe
npago, 2apMoHU3aylsa npasa, 3oynompeodienue npagom, MopneoupyIowull UCK, napaiielbHblll UCK, noo-
cyoHocmb, KomMnemenmuocmy cyoa, forum shopping, Jexpem EC Ne 44/2001, Jexpem EC Ne 1215/2012.

lMapmonmzanus nmpasa B pamkax EBpormeiickoro coro3a Oblia  €CTh OJHON M3 HanOoJee KITFOUEBbhIX
1po6seM BO B3aUMOICHCTBHHU €T0 YWICHOB, 0€3 pa3pelieH st KOTOPhIX caMo OyAyIlee COr3a MOXKET CTO-
ATh TI0J1 BOITPOCOM. TaK, pe3ysIbTaToM He 710 KOHIIa CKOOPIMHUPOBAHHOM MOJIMTUKU B 00JIaCTH TaPMOHHU-
3aimu npasa Ha npocTtopax EC cra oTxo/1 eBponeiickoro 3akoHoaress OT €€ MOJTHOU K €€ YaCTUUHOM
peajinzalum, 4YTo B CBOIO OUepelb CO3/1aJ10 OIaronpuaTHYIO MOYBY Ui POCTa KOJUTM3UM MEX1y Hallu-
OHaJIbHBIMM 3aKOHOJIATEIbCTBAMH IPHU MX B3aUMOJCHCTBUU Ha CylpaHaIlMOHAJILHOM ypoBHE. Oco-
OEHHO OCTPO 3TH MPOTHUBOPEUUS MPOSBUINCH B 3JI0yNOTPEOICHUU MIPABOM U MAaCCOBOM NMPUMEHEHHU
npaktiku forum shopping u ero yactHoro ciy4as Topreaupytomero ucka. Ilpemnnoxennas pedopma
Hexpera EC Ne 44/2001 (nanee -bproccens [-J/IE) nomxHa Oblia €ciav HE UCIPaBUTh CIOKUBLIEECS
MOJIOKEHUE BEUICH, TO XOTS ObI COKPATUTh BO3MOKHOCTH IPUMEHEHHS MTOI00HBIX 3JI0yOTPEOICHUI.

[IpencraBnennsiit 0630p GyHIaMEHTATBHBIX HCCIEI0BAHMI M MYOJIMKAIUI 3apyOeKHBIX aBTO-
poB, Takux kak [x. Aaromo (J. Antomo), (Domej), A.®.Quknep (J.F.Dickler), I.I'pote (H.Grothe),
T.Xaptneii (T.Hartley), b.Xecc (B.Hess), f. pon Xaiin (J. von Hein), PM. fAnan (R.M.Janal), M. ®pan-
nosu (M.Franzosi), M. Knéndep (M.Klopfer), M.-P. Macl'up (M.-R.McGuire), M.-JI. Huboiiet
(M.-L. Niboyet), K.IlImeas (Ch.Schmehl), M.IIImuar (J. Schmidt), K.Tone (Ch. Thole), K.Baaios
(Ch.Wadlow), B momHOi Mepe MO3BOJIIET HE TOJBKO OMKMCATh CIOXKHBIIYIOCS MPOOJIEMATHKY, HO
U IIPEJCTaBUTh BO3MOXKHbBIE BapuUaHThI €€ peleHus kak B pamkax de lege lata, tak u de lege ferenda.

Lleab1o BTOPOIi YaCTH CTAThU SABJISETCS OYEPK KPUTUYECKUX 3aMEUaHUN U MPEIOKEHUH 10 TOp-
neHoM mpobnemaruke nocie pedopmsl bproccens I-/[E.

1. IoacynHocTh mocJjie peopmbl.

Onpenenennblie n3menenus B Jlexkper EC Nel1215/2012 (nanee — bproccens la-J[E) Obutn nprBHe-
CEHbI nociie peBu3un u nepecmotpe cT. 27 bproccens [-/1E. B HOBoI penakiuu ctarbs 29 bproccens
[a-IE nomxHa ObL1a IO CBOEH CYTH CBECTH Ha HET MCIIOJIb30BaHUE TOPIIEAUPYIOLIEH TAaKTUKH U pa3-
PELINTD JaHHYIO TPOOJIEMY OKOHUYATEIBHO.

OnHako, HEOXKHMIAHHBIM CTAJIO TO, YTO [1OCJIE BHECEHUS N3MEHEHUH, aKIIEHT OblJ1 CMELIEH JINIIb Ha
YCTaHOBJICHHUE TPaHUIl IPUMEHEHUs puHIuIa /is pendens (a63. 2 ct. 31 bproccens [a-/[E), noctaBus
TEM CaMbIM C HOT' Ha IOJIOBY IpaBuiIa cTapoil pegakiuu Jlekpera.

[Tomumo 3TOrO, B Cilyyae MMEIOLIEHCS JOTOBOPEHHOCTH O MOACYAHOCTH MEX]Y y4aCTHUKaMU
nporiecca (ct. 25 bproccens la-JIE), 3anoxennsiii npunyun npuopumema B adu. 1 ct. 29 bproccens
Ia-JIE mepebuBascs B moJib3y Apyroro cyzaa u3 rocymapcrsa-awiena EC.

[Tpunumas Bo BHUMaHnue ad11. 3 ct. 31 bproccens la-/IE, Boznuk:a cieytorias mporeccyaibHas KOH-
CTPYKLMS: IPU3HAHUE OJTHOTO Cy/la HE KOMIIETEHTHBIM U OOBSIBIIEHHE APYIOI0O Cy/1a KOMIIETEHTHBIM.
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2. OueHnka.

Hecmortpst Ha pedopMbl, OCTanach He TPOHYTOH aKCUOMA PABHOZHAYHOCMU TOCIUYULL 20CYOapCm6-
unenoe EC v npunyun e3aumnoco 0osepusi. B HOBOH peaKIuu MpeycMaTprBaIoCh YCTpaHSHUE TIPETIST-
CTBHH Ha ITyTU NO3HEE MPU3BAHHOIO Cy/a IIPU YCJIOBHUH, YTO €CTh COIVIALICHUE O MOACYIHOCTH MEXKIY
cTopoHaMu. B 3TOM ciry4ae, IepBUYHO NIPU3BAHHBIN CyJ JIMILIAJICS KOMIIETEHIIMU K IIPOBEPKE CBOEH KOM-
MIETEHINH, TIOCKOJIbKY OHa BBIXOAMIIA 32 PAMKH prima facie KOHTpOIsL. B aToM citydae, mociemnoBareib-
HOCTb BCTYIUICHHS CyIOB B IIPOLIECC HE UTPAeT HUKAKOW pos. Tem He MeHee KIIIOUEBbIM OCTAETCsl yCTa-
HOBJICHHE KOMIIETEHTHBIM Cy/I0M (paKTa HeIeHCTBUTEIBHOCTH COIVIAILIEHHS O MOICYAHOCTH.

Crout orMeTuTs, uTo panee EBponeiickuii Cya He Jeian UCKIIIOYEHHs] U3 IPUHIIMIIA IPUOPUTETA,
OJTHaKO HOBasl penakius Jlekpera u3noxuia HOBOE IOHUMAaHHUE COIVIAIIEHHUs O MOJICYAHOCTH.

daxTryecku HOBOOOpPa30BaHHAs KOHLIEMLUS COBEPIUMIA IEPEBOPOT B MOHMMAHUU CIIOKUBIIIE-
rocs npasuia IPUOPUTETA, PA3BEPHYB €ro crapoe TpakroBanue Ha 180°. U To, yTo paHee Ciryxuio
apryMeHTOM JJIsl OTKa3a 1o deny I accepa, CETOAHS JIETIIO B OCHOBY TOPIIEAMPYIOIIETO UCKa B paMKax
Toii ke cT.27 bproccens [-/IE (abine ct. 29 bproccens la-/1E).

Bmecre ¢ TeM, ocraercss AOCTaTOYHO COMHHUTEIbHOE BIleuaTieHue oT pedopmel. Bo-nepssix,
COXpaHsIeTCsl BO3MOXKHOCTB 3aTsKHOTO Ipoliecca. Bo-BTOPbIX, BOZHUKAET yrpo3a «caboTaxa» UCKOM
y’K€ CO CTOPOHBI OTBETUMKa—(pu3nueckoro yumna (cM. 4.2), KOTOPbIii MOXKET BBICTYIHTb C 68Cmpeuy-
HbIM MOpNneoupyrowumM uUckom yxe kak uctel. HoBble yciioBusi O3BOJISIOT €My MOJYYUTh CTpaTe-
ITMYECKOe MpeuMylecTBo. JlomyckaeTcsi, 4To TakoW HCTel—(U3NYEeCKOe JIMLO ClepBa JOKAETCA
pe3ysbTara OTPULATEIbHOTO UCKAa O MPU3HAHUU U JIMLIb 3aTeM MOJACT UCK 00 MCIOIHEHUH 00s13a-
TEJIbCTB, €CJIU MIPUHATOE MIEPBUYHOE PEIICHHE HE COOTBETCTBYET JKeJaeMOMY pe3yibraty. B mono6-
HOM CHUTyalluy JOCTATOYHO IIPOCTOTrO 3asiBJIIEHUS OT UCTLA, YTOOBI 3a0I0KUPOBATH HAXOXKACHUE JIeIa
B CYZOIIPOU3BOJICTBE, YTO OTKPBIBAET BO3ZMOKHOCTh IPUMEHEHUS TOPIIEANPYIOIIEH TaKTUKN B 00paT-
HOM HaIIPaBJICHUHU.

B xoneuHoMm cuere nocie peopMbl YCTAaHOBUIOCH JIMIIL YACTUYHOE pelieHne mpobieMsl — Oio-
KMpPOBKa PacCMOTPEHHUs Jiea, MOCKOJIbKY TOJIbKO HUCKIIIOYUTEIBHOE COIVIAIlIEHHE O MOACYIHOCTH
U B COCTOSIHMM OIIPOKHHYTb TOPIIEAUPYIOLIUN UCK.

TeM He MeHee, 3TO HE NCKIIIOYAET aBTOMATUYECKU U IPYIHMe BO3MOXKHBIE BAPUAHTBI JJIS 3JI0yIIO-
TpeOsIeHUs TpaBUIIAMH.

Cy/ZIOM, YKa3aHHOI'0 B JJOTOBO-
PEHHOCTH [CBOEi| KOMIEeTeH-
MM COIVIACHO JI0TOBOPY, _
CyZbl JPYTOro rocyaapcTBa-

barung bezeichnete Gericht

die Zustandigkeit gemaf
der Vereinbarung festge-
stellt hat, erklaren sich die

nated in the agreement
has established juris-
diction in accordance
with the agreement,

JlocnoBHEIH <= Abs. 3 ART. 31 Pas. 3 art. 31 => TOCIIOBHEIH ITEPEBO
MIEPEBOJ C HEMEIIKOT'O VERORDNUNG(EU) Nr. | REGULATION (EU) C aHIIMICKOTO
1215/2012 No 1215/2012
C MOMeHTa yCTaHOBIICHUS Sobald das in der Verein- Where the court desig- |I'ne cyn, 0603Ha4eHHBIH

B JIOTOBOPE, YCTAaHOBHUII
HOPHUCTHKIINIO B COOT-
BETCTBHH C JIOTOBOPOM,
J1000i cyJ1 1pyroro

Gerichte des anderen Mit-
gliedstaats zugunsten dieses
Gerichts fiir unzustandig.

any court of another
Member State shall
decline jurisdiction in
favour of that court.

YYacCTHHUKA 00bABJIAIOT celst
He KOMIIETEHTHBIMH B MOJIb3Y
JAHHOTO CyJa.

rOCyJapCTBa-y4acTHHKA
JOJIKEH OTKJIIOHUTH
OPUCAMKIIMIO B TI0Jb3Y
9TOrO CyJa.

B kauecTBe mpumepa, MOKHO NPUBECTHU HUCKAKEHHUE IPABOBBIX Kareropui. Takoe BO3MOXKHO,
Korja npu nepesoje Jlekpera Ha s3p1ku EC BbIOpaHHBIE CHHTaKCHYECKUE SUHUIIBI OyIyT (QyHKIHU-
OHMPOBATh HEBEPHO. {1151 IOpUCTOB, KOTOpPbHIE PabOTAIOT C TEKCTOM TOJIBKO Ha OJHOM SI3bIKE, TakKas
npobieMa Hukorga He Opocutcs B masza. Ho, uist Tex, KTo paboTaer B 00JacTH CPaBHUTEIBHOTO
[IPABOBE/ICHU], CMBICIIOBasi Harpy3ka BBIOPAHHBIX CHHOHMMOB B IEPEBOAAX MOBOJ JJISI TUCKYCCHUH,
IIOCKOJIbKY FOPUCIUKIIMS — 3TO MPOCTPAHCTBEHHBIE U BPEMEHHBIE MPEIEIbl KOMIETEHIINN KOHKPET-
HOT'O OpPraHa, a KOMIIETEHIUS — CTPOT0 ONEPEHHBIN KPyT BOIPOCOB BXOASIIMX B IIOJTHOMOYHSI OpraHa.

ITono6HbIe pa3HOUTEHUS €BPOIEHCKOM JOKYMEHTAMK CLIOCOOHBI 000CTPUTH HAI[MOHAJIBHOE BOC-
IIpUATHE NPABOBBIX AOKTpUH. Ilopoii, B nuTeparype 3cKajanus MHEHMH BEAYyLIMX CIELMAIUCTOB
JIOCTUTAET CaMOCTOATENbHON MHTepnpeTanuu. [[adpl n36exars moJo0HOe Ha MPAKTHKE U CIIIAAUTh
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BO3MOXXHYI0 KOH(IMKTHOCTH, EBponeiickuii Cyn BeiOupan ¢paHily3ckuil BapuaHT Tekcta Jlekpe-
TOB B KauecTBe Mepmia. [IpuaepkxuBanue Takoi MO3UIMK B CyeOHOI NMPaKTUKE BBIBENIO (paHITy3-
CKYIO0 IPAaBOBYIO JOKTPUHY Ha YPOBEHb UCTOUHHKA €BPOIEHCKOr0 COIO3HOTO MpaBa.

3. O06s13aTeJILCTBO K NMPEA0CTABIEHNI0 HHPOPMALIMH.

C uenpi0 MUHMMH3ALMU HETaTMBHOTO KOMIIOHEHTA IMPHHIMIIA B3aUMHOTO JOBEpHs B Ciydae
¢ ToprieaupyromuM uckom EBponeiickuil Cyn oTBEn ocoboe MecTo 0053aTeNIbCTBY K MIPEIOCTaBIIEe-
Huto uadopmaiuu. CormacHo oOIeMy MpaBuily, 3aKperuieHHoMy B abir. 2 cT. 29 bproccens Ia-/IE,
MIEPBUYHO MPU3BAHHBIN Cy1 0053aH MO TPeOOBAHUIO APYTUX MO3AHEE MPU3BAHHBIX CYJAOB He3aMel-
JUTEIBHO MPEIOCTABUTh UM MH(DOPMAIIHIO: C KAKOTO MOMEHTA, B COOTBETCTBUU CO CT. 32 bproccens
la-JIE, on Obu1 pu3BaH.

Opnnaxo, cT. 29 bproccens la-JIE (IIpoekra) nmena He CTOIb MPOCTYIO GOPMYIHUPOBKY, 11O CpABHE-
HUIO C TeM, KaKol OHa yTBepAUIach mozxe. OTciona, COOCTBEHHO, M HapyIIalach 3ayMaHHas cxema
MIPOBEPKH JAHHOMW cTaThH. M3HaYaIbHO MPEATOarajgoch, YTO MEPBUYHO IPU3BAHHBIN Cy/] B TEYCHUU
LIECTUMECIYHOTO CPOKa JOJDKCH OBbUI MPHUHATH PELICHHE O CBOEH KoMreTeHnuu. [IpumeyarensHo,
YTO 10 MpeAcTaBiIeHUI0 komuccun (HeM. Komissionsentwurf) 3To mpaBuiio J0HKHO OBLIO 3aTPOHYTh
JUIIb T€ CJIy4au, KOTophle momaaainu noa aou. 1 ct. 29 bproccens la-J[E (Ilpoekra).[81]

[IpenycmarpuBanock, uyto mof perymuposanue adi. 2 ct. 32 bproccens la-/IE (ITpoekra) qomKHBI
ObUTH TOATIACTh M CPOKH. [lepBOHAYAILHO 3alyMBIBAIIOCH M COKPAILICHUE CPOKOB, €CIIU OBl B CITy-
Yyae UX MPOBEPKU YCTAHABIMUBAJIOCH: 1) HAIWYKE yXKe CYIIECTBYIOLIETO COMIAICHUS O TOACYIHOCTH;
2) UCKITIOYHTENNbHAS TIOACYAHOCTD cyna (HeM. prorogierter Gericht); 3) HeeHCTBUTENILHOCTD COIVIAIIIe-
HUSI O MOACYIHOCTH CO CTOPOHBI IPU3BAaHHOTO cyna. OHAaKo, MO OLEHKE KOMUCCHUU NEPEUUCIICHHBIC
00CTOSATENTLCTBA MPUBOIMIIN ObI K OJIOKMPOBKE MpoIIecca B Cy/Ie, YCTAHOBHUBIIEM CBOIO KOMIIETEHIIUIO
Juis 3Toro. He MeHbIleil KpUTUKHY MOJBEPIcs U caM TEPMUH «HECTaHJAPTHBIE OOCTOSITENbCTBAY (HEM.
aullergewohnliche Umstéinde), mockobKy OH JA0IycKal BCEBO3MOXKHBIE crieKysauu. Ho cambiM 00J1b-
MM YIYIIEHHEM CYMTAIOCHh OTCYTCTBUE CAaHKIIMOHHBIX MEXaHU3MOB B ITOJIOOHBIX CITydasX.

Komuccus ycmarpuBasia MpeTKHOBEHHE CPOKOB KakK 3aTPyJHEHHE JUIsl TOPIEIUPYIOIIETO HCKa.
K coxanenuto, eil He yanoch ONTUMaIbHO OOPMUTH CTAThbU TaK, YTOOBI HE AOMYCTUTH OJIOKHPO-
BaHUE HAXOJALIETOCS B MPOIleCcCe Jelia U OAHOBPEMEHHO U30exaTh B OyayIleM «KPBICUHBIX OETOB»
MEX]ly CTOPOHAMH B MOUCKAX MOJXOASIIETO Cy/a.

4. BapuaHTbl 32l THI OT TOPHEIUPYIOLIHX HCKOB.

[TockonbKy ciioxHBILIEECs MOJI0KEHHE BEILLEH BpeAUIO MEXaHNU3MY [TPABOBOM 3allUTHI, TO Ha3pela
HEOOXOIMMOCTh PeaibHOM 3alIUTHl OT TOPIEAUPYIOUINX HCKOB HA MPAaKTHKE. AHAIM3 ITyONUKaIHii
B HAYYHOM JINTEPATYpE, B MPEUIOKECHUSIX U B IPOEKTAX HEMOCPEICTBEHHO CAMOTO €BPOIEHUCKOTO 3aKO0-
HOZATENs He TIOKa3aJl HAJIMYUe ONTUMAJIBHOTO perieHus mpooiembl. CyIecTBYONIHE MPEAIOKEHUS
JIOBOJIBHO 3aTPYIHUTENIHLHO cOOpaTh B €IMHYIO KIACCU(DUKAIUIO, TOCKOJIbKY 3HAYUTENIbHAS YacTh UX
JISKUT B 00nactu de lege lata wnu de lege ferenda. Tem He MeHee, OONBITMHCTBO MPEJIOKEHUA CTOUT
paccMOTpETh, B HAZIEXKE, UTO 3aKOHOJATENb BCE e IIPUIET K NOIHOM rapMoHu3anuu mpasa B EC.

4.1 KonuTparaka Ha HEraTUBHBII HCK 0 IPU3HAHUM.

3ayacTyro NIEPBOM peakIuell Ha aTaky SBJSETCS CTPEMJICHHE MOOBICTPEE PEIIUTh MPOOIEMy IO
MeCTy €€ BO3HUKHOBEHHSL. B cilydae ¢ ToprieAMPYIOIIUM UCKOM, peUb MOKIET O KOHTpaTaKe Ha HETaTHUB-
HBIN HCK O IPU3HAHUH B IEPBUYHO ITPU3BAHHOM CY/IE, I/I€ B KAU€CTBE MPUUMHBI HA3BaHO OyJIET Hapy1lIe-
HUE 3ampera Ha HeloOpocoBeCTHOE MpuMeHuTe mpaBa (Hem. Verstoll gegen das Missbrauchsverbot).

B nuteparype ObITyeT MHEHHE, YTO B paMKax NMPUHIMIIA B3aUMHOIO0 JgoBepusi (HeMm. Prinzip de
s gegenseitigen Vertrauens) HeOOXOAMMO peaIN30BbIBATH CBOE MPABO MOJIa4M MCKOBOTO 3asIBIICHUSI.
[Tono6HOe BOCTIpMHUMAETCS KaK Jy4Illee CPEACTBO 3aIUTHI OT TOPIEAUPYIOIIETo UCKa, HO TPAKTH-
YecKasl pean3aius HesCHa.

[Ipexxne Bcero, mo TOW MPUYMHE, YTO HU CYIbl, HU 3aKOHOJATEIb HE MPUICPKUBAIOTCS TO3U-
MU TOJBKO MEPBUYHO MPHU3BAHHBINA Cyl 00NaJaeT eIUHOIMYHBIM IIPABOM, MPOBEPATH CBOIO KOM-
neTeHuuio. Ha mpakTuke 3To NpUBOAUT K KOH(IMKTY MPHU BEIHECEHUU PELICHUS — MEXK/y IEPBHYHO
Y BTOPUYHO NMPHU3BAaHHBIME cynamu. [Ipu KOHTpose oT HeqoOpOCOBECTHOTO PUMEHEHHUS TIpaBa Ha
BTOPUYHO IIPU3BAHHBIN Cy/l HE BO3jaraercsi 0053aTebCTBO IPOBEPKU KOMITETEHIMH MIEPBUYHO MTPU-
3BaHHOT'O Cy/ia B 3TOU CBS3H.
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Hcnonb30BaHne JaHHOW 3aIIMTHON TAaKTUKU CPaABHUMO C MUPPOBOH mobdenoil. Ilpodiema B ToM,
YTO MEPBUYHO MPU3BAHHBIN CyJl, ¢ OOJBLION /10JIell BEPOSITHOCTH, HE MPUMET B CKOPOM BPEMEHHU
pelIeHHs OTHOCUTENbHO CBOeH kommereHuuu. [lo Toil nmpuunHe, 4TO 3aKOHO/ATENb HE OTPAHUYMI
€ro B 3TUX CpPOKax.

Kak o0ocHOBaHME BO3ZHUKINIEH KOMIETEHIIMHU Cy/a, XOTS OH M3HAYaJbHO HE 00Jajgall Ha 3TO KOM-
NeTeHUueH, OyleT cuuTaTbesl NMPUHITHE UCKA KPEAUTOpa B JIAaHHOM Cy/l€ B COOTBETCTBUU C IMPEIUI.
1 a63.1 ct. 26 bproccens la-JIE. C omHO# CTOPOHBI, KPEAUTOP BUAMUTCS 3aJI0KHHKOM CHTYaIlUH,
C JPYroil — yCIeUIHbIM B3bICKaTeNeM (€CIU OH JEMCTBYET C LIEJbI0 HEJOMYyIIECHHUs MPU3HAHUS KOM-
METEHIIMU JPYroro Cyna, BOCHOJIB30BABIIMMCS OTCYTCTBUEM BO3PaKEHUH K OT3BIBY HCKa (HEM.
riigelose Einlassung)). [Tapagokc Bceit 310 cuTyaIuu 3aKiIr04aeTes enié ¥ B TOM, UTO H3-32 OTCYTCTBHS
MIPUBSA3ZKH K «IIPEIMETY CIIOpay BO3HHUKIINE CyeOHbIE U3/IEP>KKU OYIyT B3bICKaHbI C KPEIUTOPA.

B pesynbrare cneayeT npu3HaTh 1aHHBIM BapUAHT HEMIPOAYKTHUBHBIM.

4.2 YcranoBJsieHue rpanu s ¢pusudeckoro jauna (1)

B HanuoHanabHOM 3aKOHOJATENBCTBE CTPAH KOHTUHEHTAJIBHOI'O IIPaBa JAEUCTBYET TEPPUTOPUATIb-
Hasi IPUBS3Ka paCCMOTPEHUS JIe1a, TAKOE MOJI0KEHHUE BhIPAO0TAIOCH U3 CY1IeOHON MPAKTUKH C LIEITBIO
HE IPEJOCTaBUTh KaKUX-TUO0 MPEUMYIIECTB B BBIOOpPE MOACYIHOCTH JTI0O0OOMY YYaCTHHKY Ipolecca
B npuHuure [76; 68].

Ho oka3aBmuch B €AMHOM €BpONEHCKOM MPOCTPAHCTBE MOJOXKEHUE O MOACYJHOCTU MO BBIOOPY
MI03BOJISIET BOCIIOJIb30BAaThCS 3aKOHOJATEIbHON YS3BUMOCTBIO, HCXO/SI U3 AKCHOMBI O paBHO3HAUHO-
CTH FOCTHIIMIA BcexX rocyaapcts-wieHoB EC.

Tak, paHee €ro MbITAIMCh BOCIIOIB30BATHCS IOpUINUEcKe GUPMBL, a B Oene Reisch Montage Oblna
OCYLIECTBJIEHA MONBITKA NEPETSIHYTh IOPUCIUKIUIO B TOCYIaPCTBO 110 MECTY IPONUCKU OTBETUHKA-
(bu3nyecKoro Jnua, rjae OH, MOAaB MEPBBIM 3asBICHHUE, U3 OTBETYMKA CTAHOBUJICA MCTIIOM IO Hera-
TUBHOMY UCKY O TPU3HAHUU.

Takum 06pa3oM, BO3HHKIIA yTpo3a [OJadH TOPIIEAUPYIOIIETo UCKa YXKe CO CTOPOHBI J1I000r0 (hrsu-
YEeCKOr0 JIMLIA.

KoneuHo, B pamMkax 3akpbITON HAaI[MOHAJIBLHOW CHCTEMBI IIpaBa MoA00Has mojada OyeT npu3HaHa
IOPUCAMKITUEH Yy>KOro TroCyAapcTBa HEOMYCTUMBIM JIEHCTBUEM, MOCKOIBKY MOACYIHOCTb CO3AeT
MpUBS3KY K neny. Ho, B pamkax MUHUManbHOU rapmonu3anuu npasa EC mogoOHas cuTyarus crania
BO3MOYKHOM.

B srom kiroue B nuTeparype BO3HUKAET IUCKycCHs O IMpoOiieMax 3J0yNoTpeOsieHusl MpaBoM
B paMKax €BpPOIMEICKOr0 COI03HOTO MpaBa, 0COOCHHO HU3-32 YTPO3bl CBECTH BECh IIPOILECC JUIIb K pa3-
OuparenbCTBY OJHOTO KOHKPETHOTO acnekTa aena. [1ono0Hoe kaxeTcss HEeMbICTUMBIM.

Takast ucKyccus B IPaBOBOM JMTEpaType JIMIIL OTpa3uila COCTOSIHUE €BPOIEHCKOro MpoLEecCy-
anpHOTO TIpaBa 10 pedopmbl bproccens I-JIE, korna B dene Reisch Montage ucTen OIy4rII 3apeT
HAa I0/1adyy TaKoro pojia UCKOBOTO 3asBICHUS HAa OCHOBAHUU, YTO OMPEEICHHO MO3BOJSET UHIUIIH-
POBaTh 3TO KaK 02080pKYy 0 Hedobpocosecmuocmu (HeM. Missbrauchsklausel). [ 73] Hexotopoe Bpems
OCTaBaJICS CIIOPHBIM BOIPOC O BO3MOKHOCTH HapyLIMTh 3allpeT HAa HEAOOPOCOBECTHOE MPUMEHUTE
rpaBa B JAHHOW CUTYallUH.

OtmeTHM, 4TO B CBOMX MO3AHUX penieHusax EBponeiickuii Cyn Gombliie He MpUAepKUBAICS JAaH-
HOM no3uuuu. [74]

He BBI3BIBaCT yAMBICHHS U TO, YTO IOCIE PEPOPMBI CO3AATOCH TAKOE MOHITHE KAK CEA3AHHOCb
83aUMHbBIX npemen3ull kpeoumopa u doaxcuuxa (Hem.Konnexitit) (B pamkax ct. 8 Nr. 1 bproccens
[a-/IE), xoTopoe He TpeOOBaIO HUKAKUX JTOTIOTHUTEIbHBIX OTOBOPOK O HEOOPOCOBECTHOCTH.

Bornee Toro, umenHo nocie pegopmsbl, ucxos us npasui ct.7 Ne 2 u ct. 8 bproccens la-ZIE, nep-
BUYHO IIPU3BaHHBIN CY]l IOJKEH 3aHUMATh OTCTPAHEHHYIO MIO3UIIMIO B BOIIPOCE CBOEH KOMIETEHLIUN
JI0 MOMEHTa OKOHYATEJIbHOTO MPOSICHEHUS BOIIPOCa O HEA0OPOCOBECTHOCTH IPUMEHEHHUSI KOMIIETEH-
uuu. [79;80]

Takast no3uuus EBponeiickoro Cyna abcomoTHO 00bSICHUMA: CIIOPBI O KOMIIETEHIIMH MOTYT MPH-
BECTH K HETaTHBHBIM IMOCJEACTBUSM B cucTeMme cyaoB B pamkax EC. [69]

JloGaBuM, 4TO UMEHHO pedopma Mo3BoJIMIa 0CO00 KOMIIETEHTHBIM Cy/1aM HEKOTOPBIX FOCYyapCTB
MIPU3HABATh UX MHTEPHAIIMOHAIBHYIO KOMIIETEHTHOCTb, UCXO/S U3 MoiokeHui cT. 7 Nr. 2 bproccens
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la-JIE. IloaTBepxkneHne ToMy MOXKHO HalTH U B peuieHusix EBpornelickoro Cyna B Bonpocax paBHO-
npaBus 0co0oii opucaukiuu. [70; 77]

[lonBons UTOr MOXKHO KOHCTaTHPOBaTh, YTO BBEIECHUE OTPAaHUYEHUU MO 6b100py npasa (HEM.
Forumswahl) uctiy— ¢usndeckomy nuily He AaeT TapaHTUH 3alIUTHl OT BCTPEYHOTO TOPIEAUPYIO-
LIETr0 UCKA.

[ToaToMy B npaBOBOM JIUTEpATYpe YTBEPAMIOCH MHEHUE, YTO TAKOM MOJAXO/ HE MPUHECET JTOJIK-
HBIX PEe3yJIbTaTOB.

4.3 Ct1. 6 KonBeHIIuM 0 3a10MTE MPAaB Y€J0BEKA U OCHOBHBIX cB00OX U adu. 2 cT. 47 XapTumn
EBponeiickoro coro3a mo npasam 4ej10BeKa.

B eBpomneiickom Kkarajore OCHOBHBIX IIPaB 3aKOHOJATENIEM ObUIO Y/I€JI€HO 0C000€ BHUMAHUE NpO-
MUBOOEUCMBUIO NPOU3BONY 8 CYOeOHOM NpOU3800Ccmee, UTO HAILIO cBoe oTpaxkeHue B «lIpaBe Ha
CIpaBeIBOE CyneOHOe pa3ouparenbcTBO» CT. 6 KoHBEHINH O 3aluTe MpaB Yel0BeKa U OCHOBHBIX
cBoboz (nanee -EKIIY). JlanHoe nonoxkeHne abCoIOTHO 000CHOBAHO MO3BOJISIET PACCMaTpPUBATh €T0
KaK BO3MOKHBIM BapHaHT 3alUTHl OT TOPHEAUPYIOLIEr0 UCKA. JTO CHPABEUIMBO U IO OTHOILIECHUIO
K CcT. 47 abu. 2 Xaptuu EBpornelickoro coro3a 1o mpaBaM 4esioBeKa, KOTOpasi BRICTYACT 2apaHmom
COONI0OeHUst PA3YMHBIX CPOKOG CYOONPOU3B00CTEA.

B mpaBoBoil nuTeparype HIMPOKO MpEACTaBiIeHA IMO3MIMSA, YTO 3alpeT HAa HAXOXKICHHE Jena
B cynonpou3BoacTBe (HeMm. Rechtshingigkeit) Bo3MoxHO yOpaTh MOCPEICTBOM CMSITYCHHS TTPHHIIAIIA
npuoputera ct. 29 bproccens [a-/IE, ecny nepBUYHO NPU3BaHHBIN CyJl IEpENIarHyJl BpEMEHHbIE Ipa-
HUIIBI HACTOJBKO, YTO ATO OJJHO3HAYHO MOXKHO KJIacCHU(PHUIIMPOBATh KaK HapyIIEHUE 3alpeTa Ha Ipe-
BBIIIICHHUE CPOKOB cynornpou3BocTBa (HeM. VerstoB gegen das Verbot iiberlanger Verfahrensdauer).

31ech BaKeH caM (aKT, YTO TUITMYHOE YKa3aHUe Ha MPOJOKUTENIFHOCTD MPOIecca B HEKOTOPBIX
rocynapctBax-uwieHax EC He gomycTtumel. [72] @akTHYECKH 3TO BEIET K KOHAUKMY C NPUHYUNOM
npasosoti bezonacnocmu (HeM. Prinzips der Rechtssicherheit), korga TpakroBaHue HOPM IOMNAgAET
B 3aBUCUMOCTb OT KOHKPETHOIO CIIyYasi.

[Tockomnbky ct. 6 EKIIY 1 ab1. 2 ct. 47 Xaptuu EBponeiickoro coro3a 1o npaBaM 4el0BeKa BbICTY-
MAIOT TapaHTOM COOJIIOIEHUS] MUHUMAJIBHBIX I'PaKJaHCKO-IIPABOBBIX CTaHAApPTOB, TO MEPEHOC JaH-
HBIX HOPM B Kaye€CTBE 3alIUThl OT TOPHNEAUPYIOLIEr0 UCKa HEBO3MOXKEH. [IpeasioxkeHHoe perieHue
B IIPABOBOM JINTEpAType KOHTPIPOTYKTUBHO.

OpnHako, B ci1yyasix, KOrja IpoLecc OTArOUIeH Ype3MEPHON MPOJOKUTEILHOCTbIO, TO JIUIIb Opra-
HaM BHYTPUTOCYIApCTBEHHOM IOCTUIIMK U EBporeiickoro cyza o mpasam uesioBeka [64] nomyctumo
onuparbcs Ha ct. 6 EKIIY.

4.4 CyneOHbIi 3a1IpeT HA POBeJeHNe poLecca B APyroi pucAuKIuy (anti-suit injunction).

Hecmotps Ha 10, 2019 ron o3nameHnoBaH rojgom Beixona Benukodbpuranuu us EC, Bce xe npu-
MEM BO BHMMaHHE CYIIECTBYIOLIEE B MPABOBOW JIMTEpAType MPEIIOKEHHE O 3aUMCTBOBAHUU
MPABOBBIX MEXaHU3MOB M3 OOBIYHOTO MpaBa B KAY€CTBE BO3MOXKHOTO PEHICHUS CIOKHUBIIEHCS
MpOOJIeMATHKH.

[IpuanHO# UCTIONB30BAHMSI anti-suit injunction BMECTO forum non conveniens sBISICTCSI BO3MOXK-
HOCTb YCTAHOBUTH MCTIIAM II€PCOHAIBHBIN 3aIIPET HA YYACTHE B IIPOLIECCE, B TOM CIIydae, €CJIU U3Ha-
YaJabHO 3aJyMaHO UCKYCCTBEHHO 3aTSHYTh POLECC B HEKOMIIETEHTHOM JIJIsl PACCMOTPEHUSI JAHHOTO
nena cyze, 1a0bl He JOITyCTUTh €0 PACCMOTPEHHS 110 CYILECTBY B KOMIIETEHTHOM JUIsI 3TOTO CYJIE.

[IpumeuarenbHO, YTO cama cxeMa JBYXCTOPOHHSSI M NMPUMEHHUMA KaK B OTHOIIEHHME MCTIA, TaK
1 B OTHOLLIEHHE OTBETYMKA.

Jleranu3anusi NpaBONPUMEHUTENLHON MPAKTUKU anti-suit injunction ¢ €BpONEHCKOM IPaBOBOM
[IpaBe HAIPSIMYIO CBsA3aHAa C MPAKTUKOW aHITIMHCKUX CYJ0B, KOTOPBIE TEM CaMbIM BBICTYTIAIOT 32 3aIIPET
Ha BEJICHUE IIpoLiecca HE B OTHOLLEHUE KaKOTr0-I11M00 KOHKPETHOTO Cy/la B IPYTOM I'OCY/1apCTBE-UJIeHE
EC, ckonbKO IiesieHanpaBiI€HHO BBICTYIIAIOT MPOTUB OJAHOW M3 CTOpPOH mporecca.[71] B atom ciy-
yae, CTOpOHa, MoMNaBIias Mo MOA0OHBIN 3alpeT, UMEET MPaBo MO0 MPHUHSITH anti-suit injunction co
BCEMH BBITEKAIOIUMH U3 3TOTO MOCIEACTBUAMH, TUOO0 MPOAOIIKHUTD IMPOIIECC 32 PyOEKOM.

OpnHako, JIOruKa paBoNpPUMEHUTEILHON NPAKTUKU aHIIMHCKUX CYyJI0B HE HallUla MOAJIEPKKY CO
croponbl EBponelickoro Cyna, ¢ ykazaHHeM Ha HECOBMECTUMOCTb anti-suit injunction ¢ TPUHLIH-
namu bproccens la-JIE. [75] Ilpexnae Bcero 3To 3aTpoHYJIO 3apOrpaMMHUPOBAHHBINA B ATOM CBSI3U
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KOH(IUKT C npuHyunom o0syxcmoponue2o oosepus (HeM. Prinzip des gegenseitigen Vertrauens),
IIOCKOJIbKY HEJIOMYCTUMO OBbLI0, YTOOBI OJMH CyJ] IPUHUMAJ PELICHHUs O KOMIETEHTHOCTH Cyzia ApY-
roro rocynapctpa-uiena EC.

[To cBoeil COBOKYNHOCTH BCE€ BBIIIE CKAa3aHHOE MCKIIIOYACT anti-suit injunction n3 BO3MOMKHBIX
BapUaHTOB PEUICHUs JAHHOW MPOOIEMBI.

4.5 Mepbl 110 o0ecrie4eHNI0 UCKA.

[IpuBneyenue mep no oOecreyeHNIo UCKa IPEICTaBISIETCS BeCbMa JIOTHYECKUM PELIeHUEM TOP-
neAHoi npobiaemaruku. [To3uius o Tom, 4To Mepbl O 00ECIIEUeHUI0 NCKa 6€300Ie3HEHHO YBSI3bIBa-
IOTCSI C aKCUOMOTU O NPpUHYUNe 008epUs 8 e6PONEUCKOM NPABO8OM NPOCMPAHCmeEe, ChICKaja B TUTepa-
Type HEMAJIO CBOUX CTOPOHHHKOB.

OcHoBaHueM Il IPUMEHEHUsI Mep 1o obecrieueHno ucka spisiercs cr. 35 bproccens la-JIE,
B KOTOPOM OHO HAIILIO CBOE€ 3aKpEIIEHUE, C TOU 11eJIbI0, YTOOBI HE IOMYCTUTh 3aBUCUMOCTH OT IpHU-
3BaHHOI'O CyJIa B BOIIPOCE KOMIIETEHIIMM MEXAY BBEAEHUEM IIPEABAPUTEIILHBIX MEPOIIPUATHI U pac-
CMOTPEHHUEM JIeJ1a 110 CYIIECTBY.

C nomouipo Mep 1o 00ecrneyeHnIo UCKa KPEIUTOP UILET 3alIUTy B Cy/l€ CBOEH CTPaHbI OT JOJIK-
HUKa, MOJIaBIIEr0 TOPHEAUPYIOIIMN HCK 3a pyOexoMm. B 3ToMm ciyyae mpocnexuBaeTcs aHAJIOTHUS
C aHINIMHACKUMH anti-suit injuntion, T.K. ¢ MOMEHTA 3a/ICHCTBOBAHUS MEpP O 00ECIIEUCHHIO HCKa Kpe-
JUTOP MOKET MPUHYIUT JODKHUKA OCTAaHOBUTH MPOLIECC 32 PyOeIKOM.

[Ipu 3TOM paccmoTpeHue Jena no CyuiecTBY U Mephl 0 00ECIEUEHUIO UCKa HAlpaBieHbl HE Ha
OJIMH W TOT € MpeaMeT pa3oupareabcTs! [78]

B stom ciydae HopMma cT. 29 bproccens la-/IE cimyxut numb aas nperoTBpalieHus] IPUHATUS
UAYLUX B pa3pe3 ¢ Apyr APYyroM PELIEHUH MO CYLIECTBY J€ja MEXIY CylaMU I'OCY/l1apCTB-UJIEHOB
EC, a He HenmocpeCTBEHHO POTUB BBIHECEHUSI IOCTAHOBIIEHUSI O Mepax 00ecreueHusl.

OpHako MPeanoaoKeHHe, YTO OAHO JUIIb IPUMEHEHUE Mep M0 0OECIEUEHHUIO HCKa B COCTOSIHUE
pemuT npobiaeMy TOpHEeIUpPYIOIIEro McKa, camMo Mo cebe MoxKeT BecTH ¢ 3abmyxxaenue. [Ipexne
BCET0 3TO KAacaeTcs TeX CIyyaeB, KOIrJa KPEAUTOpP OCTAETCs HEIOBOJIEH OAHUM JIMIIb HUCIIPOBEPHKE-
HUEM TOPIEIUPYIOLIEro UCKa U HACTPOEH TpeOoBaTh Mepesl CyA0M UCIOTHEHHsI CBOUX TPEOOBaHMIA.
[TonoOHoe OBICTpOE pelieHre He AOMyCTUMO BBUIY 3anpema Ha 00X00 nepeocmeneHHoCmu pazou-
pamenvcmsa no cyujecmay (Hem. Verbot der Vorwegnahme der Hauptsache).

K Tomy sxe, 111 BOIUIOIIEHUS JAHHOTO PELICHUS B KH3Hb HEOOXOIUMO JOTIOIHUTEIHFHO PUHU-
MaTh BO BHUMaHUE U HAIMOHAJILHOE IPABO B BOIPOCAX BBIHECEHUS MOCTAHOBIEHUS O Mepax o0e-
cneuenus. Hanpumep, B I'epmManun tTakumu HopMamu sBisiroTcst § 940, § 936, a63. 2 § 920 I'pax-
JTAHCKOTO MPOLIECCYaTbHOTO ylnokeHHs. OHM perIaMeHTUPYIOT IPUHATHE PeleHnit 06 obecneyeHun
WCKa ¥ TPEIOCTABICHUN JJOCTATOUYHBIX OCHOBAHUS JJIsl IPUHSATHS PEIICHUs, B TOM YHCIe, 1 00 000-
CHOBaHHOCTHU TpeOoBanui. OcHoBaHMe s pemieHus (Hem. Verfiigungsgrund) TpeOyer mpu 3TOM
0CcO0yI0 HEOTIOKHOCTh, B TOM 4HuCIIe, U Oe30TiarareiabHocTh. [82] BmecTe ¢ Tem 310 3arparuBaer
JIMILB T€ CIIy4au, KOTOPBIE MEpe HAllMOHAIbHBIM CYZIOM HE MOT'YT IIOJIyYHUT [IPaBOBYIO 3alUTY B pam-
kax ct. 6 EKITY.

DT0 3aTparuBaeT TOJBKO T€ CIy4yau, KOTOpbIE Iepe]] HAllMOHAIbHBIM CYIOM HE MOTYT MOJYYUT
MpaBoBYI0 3amuTy B pamkax cT. 6 EKITY. B pesynsrare yero, Bcsi mpoOieMaTHKa TOPHEIUPYIOLIUX
HCKOB KPYTUTCSI BOKPYT Ipo0ieM npaBonpuMeHuTeabHoi nonutuku HopM EKIIY, mpu kotopoii Tpe-
OyeTcs HaJmuue npolecca, Yei CpoK MPEeBBILIEH.

B KoHI1le KOHIIOB BCE 3TO MPUBOIUT K TOMY, UTO MPU3HATH ONTHUMAJIBLHBIM PELICHUEM TOPIIEAUPY-
IOIIETr0 UCKa MEPHI M0 00ECTIEYCHHIO CKa HE MPEICTABISIETCS] BO3MOXKHBIM.

4.6 IlonsiTHe «IpeaAMeET CIIOpa».

B nuteparype cyiecTByeT Takke AUCKYCCUsl O TPAKTOBAHUU MOHATHUS «IIPEIMETA CIIOPa» B €BPO-
MEeWCKOM TPpaXKIaHCKO-TIpoIieccyaabHOM mpase (cM. Yacts ).

B nopedopmennsliii nepros B cyaeOHO nmpakTUKe HEKOTOPBIX rocyaapcTs-uieHoB EC BripaboTa-
Jachk, Tak Ha3biBaeMasi, Teopus sapa (Hem. Kernpunkttheorie), koropas npumensiiachk 6e3 orpaHu-
YEeHMs KaK €IMHCTBEHHAs MHCTPYKIMS K ACHCTBUIO B ClIydasx 3JI0yHOTPEOIEHHs IPOLECCYaTbHBIM
npaBoM. [TloToMy He yIUBUTENBHO, YTO B BOIPOC O TOPIEIUPYIOLIEM HUCKE ITPUBHECEHA ObliIa OIpe-
NeJIEHHAs TIPaBOBasi HESICHOCTb.
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Ceronust naHHas MpakTUKa ceds ucyeprana, OAHAKO, MOPOJMINCH Apyrue mnpoodinemsl. [Ipexne
BCETO peub UJIET 0 HEOOXOAMMOCTH MPUBEIECHUS TEOPUH si/ipa B COOTBETCTBUE C COBPEMEHHOMN KOH-
LeNIUel 0 NOHATUH IIPeIMETa CIopa.

OTO M3HAYAIBHO MO3BOJWIIO ObI CeNaTh TOPIEAUPYIOIUNA UCK B IPUHLIUIIE HEBO3MOYKHBIM, TaK
Kak cyJ] Obl paccMaTpuBall 1ojlauyy HEraTWBHOTO MCKa O npu3HaHuu (Hem. negative Feststellungskla
ge) 1 ucka o0 ucronHeHnn 00s13aTenbCTB (HeM. Leistungsklage) oTaenbHO: O MPUYMHE OTCYTCTBUS
UJECHTUYHOCTH B IIPEAMETE CIIOpa.

Ho, n3-3a pacrnpocTpaHeHHOCTH TEOpHUHU sJpa B €BPOIEIHCKON COIO3HONM NMpaBOBOM NOKTpUHE,
NIPEUIOKEHHOE pellIeHHe AenaeT e€ MOAU(PUKALUIO Mallo BEPOSITHOM, OCKOJIBKY OHA YK€ MpOIIa
3aKOHOZATEIbHYIO peOpMy C yUETOM HHTEPECOB MHOTUX rocyaapcts-wieHoB EC.

Bce 3T0 B COBOKYIHOCTH MCKIIIOYAET IaHHBIN BapUaHT KaK INOTEHIMATIbHOE PELICHNE YKa3aHHOM
MpOoOIEMaTHKHY.

4.7 TpeGoBanue 0 Bo3MelleHUN yepoa.

Takoe TpeboBaHMe, BBUAY CBOCH MPOpabOTaHHOCTH B MPABOBOW JOKTPHUHE, SBISETCS OJHUM M3
Han0oJiee BO3MOXHBIX BAPUAHTOB pa3pellieH s IPOOIEMATUKHU ¢ TOPIEIUPYIOIUM HCKOM.

Oco0y1o aKTyaJIbHOCTb IaHHOMY PEIIEHUI0 IPUIaeT cAepKUBaoLMi 3 ekt B OTHOIIEHHE paK-
THKH 3JI0yIOTPEOICHHS ITPABOM, UTO HAIILJIO CBOE MOATBEPKIACHUE B PEIICHUSIX OCIBIUHCKUX CYJI0B.

Hecmotps Ha 3T0, JaHHOE NPEATIOKEHUE COAEPKUT B ce0e s OrpaHUYEHUH, TOCKOJIbKY Ha IpaK-
THKE TpeOOBaHKE O BO3MEIEHHE yIliepOa MOXKHO pacCMaTpUBaTh JIHILIb TOI/A, KOIIa €CTh HapyIIEHHE
IIPOTHUB UCKIIIOUUTENIBHOM noacyaHocTH cyna (Hem. Verstoll gegen eine ausschlieSliche Gerichtsstand
vereinbarung). [IoroMy Ba)XKHO yCTaHOBHTB: MJIET JIU peub 00 310yHOTPEeOUTEIHHOM MpoIeccyalbHON
TAKTHKE WX JIWIIb O JICHCTBUSAX COTIACHO YCTAHOBIIEHHOH JIeKpeToM nporenype (Hem. das verordnu
ngsadidquate Vorgehen) ; Ha mpakTUKe 3TO MOXKET OBITH TPOOIEMATUYHBIM.

B kauecTBe KpPUTHUKM BBICKA3bIBAETCS MHEHHE O POJCTBEHHOCTH JAHHOIO MOAXOAa C anti-
suit injunction, a TaKke 0 MPOCTOTE MOJOOHOTO 3aTPYIHEHUS, KOTOPOE HUKAK HE OyJeT crocoOCTBO-
BaTh PELICHUIO MPOOIEMBI.

[IpuumHOi TOMY SIBIIsIETCS CMEIIIEHUE TIPolieccyaabHOM komneTeHIuu (HeM. Verfahrenskompetenz)
Ha BTOPUYHBINA — HALIMOHAJILHBIN — YPOBEHb, KOTOPOE HEPEJKO CBUJETEILCTBYET O KOH(IUKTE FOCTH-
uuid Mexay rocynapcrsamu-uieHamu EC.

[Ipu 5TOM OCTarOTCS OTKPHITHIMU BOIIPOCHI O JlajibHEMIIEH OLIEHKY HAaHECEHHOTO yliepoa U, CBsI3U
C 3TUM, cOOpe A0Ka3aTeIbCTBEHHOro Mareprana. OJHaKO MO-HACTOAIIEMY OOJIBIIMM MUHYCOM JlaH-
HOTO PELICHHUs SABISETCS ex post delicmeus NOJOOHOTO poAa UCKOB, KOTOPbIE BO3MOXHBI JIUIIb O
OKOHYAHHMIO IPOIECCa 3a PYOEHKOM.

Kak cnenctBue, BCE 3T0 MCKIIIOYAET MIPEBEHTUBHBIN XapakTep AAHHOIO Cloco0a U, TEM CaMbIM,
JIeJIaeT €ro He COBCEM MPUEMJIEMBIM JIJIsl pEILIEHUs TOCTaBIECHHOH 3a/1a4u.

4.8 Onporecranus 3710ynorpedjaeHus npasa.

JlaHHbIiA BUA pelieHus: GakTUYECKH OXBaThIBAaeT JiBa BapuaHTa. [lepBbiil — npencTaBiseT co0oii
OCTPYIO AMCKYCCHIO O TOM, KOMIIETEHTEH JIM BTOPUYHO MPU3BAHHBIN CY/] IPOUTHOPUPOBATH IPABUIIO
lis pendens, cornacuo a63. 1 ct. 29 bproccens la-JIE, onmporecToBaB ero Ha OCHOBaHUH 3JI0yTIOTpE-
onenus npasom [83; 72]. Bropoii — paccmarpuBaeT BOIpocC BKIOUeHUs B cT. 29 bproccens la-JIE
3amper Ha 31oynorpebnenue npasoM. (Hem. Missbrauchsklausel)

Onnako, 00e 5T KOHCTPYKIMU MPOOIEeMaTHYHO MPETBOPUTH B JKU3HB, MPEXKIE BCETO, BBUIY
OTCYTCTBUSI KOHCEHCycCa 10 NepBoMy BapuaHTy. [IpuunHoil ToMy cTasno pemienue no deny I accepa,
B KOTOPOM OIPOTECTalUs 3JI0yNnoTpedieHus npaBoM B pamkax cT. 29 bproccens la-/IE Gbi1a oTkito-
Hena EBponeiickum Cynom. He yauBuTtenbHo, 4To cBeI¢HHE JAHHOTO PEIICHUS C MOJUTUKO-IIPABO-
BbIM O3KrpayHzioM [lekperta siBiseTcs He MeHee TPYIHOH 3aaa4eil.

Hacyuiasiv octaéres Bonpoc 0 NPUMEHEHUH M Pealn3aliy JaHHOTO MPEJIOKEHHs Ha MPAKTUKE.
Ecnu nepBblii BApUAHT B KAYECTBE «U3JIEUEHHUsD» OT TOPIETHOMN MPAKTUKKU BECbMa CIIOPHBIH, TO BTOpOH
BapUAHT TAKXe [0 CBOCH CyTH SIBJISCTCS BECbMa OTPAaHUYCHHBIM B IPUMEHEHHUH, ITOCKOJIbKY YIUPACTCs
B HEOOXOIMMOCTb JOKA3aTeNIbCTBA OOCTOSTENBCTB, YKA3hIBAIOIINX HA 3JI0YNOTPEOICHIE TIPABOM.

Hecmortpst Ha T0, 4TO NoJayy UCKa B HEKOMIIETEHTHBIN I 3TOTO CyJl ONPEIEIEHHO MOKHO pac-
LIEHUBATh KaK TAKTUKY 3aTACMBAHUA J€Jla, TEM HE MEHEee UCTIly OCTaeTCsl AOCTAaTOYHO MecTa IJis

59



Hayxosuii yaconuc HITY imeni M. I1. /[pacomanosa

MaHEBpa MEXy pa3IMyHbIMU BuaaMu forum shopping, OAHUM U3 KOTOPBIX SIBJISETCS TOPIEIUPYIO-
it uck. IlpuMepoM ToMy MOXKET MOCITY>KUTh BOBJIEUEHHE KIFOUEBOTO OTBETUHKA B IIPOLIECC B COOT-
BeTcTBHH cO cT. 8 Nr. 1 bproccens [a-/IE.[67]

CToOuT OTMETUTD, YTO MPEAJIOKEHHBIN BApUAHT PELIEHUS CONEPKUT Psi/i BHYTPEHHUX IIPOTUBOpE-
ynil. [Ipexxae Bcero, peub UAET 0 IPOTUBOPEUMH LiENH U AyXy cT. 29 bproccens la-JIE [64], B ciiydae
MOJIaYM MCKa O 3JI0YMOTPEOICHNH MTPaBOM, KOTJa BO3HUKAET KOH(PIUKT MEXKy BTOPUYHO MPU3BAH-
HBIM CYy/IOM I10 OTHOUIEHUIO K IEPBUYHO MPU3BAHHOMY CYJOM [0 ITIOBOJY ITOI0O3PEHUN B 310yNOTpeE-
OneHue MpaBOM B OTHOIICHUE UCTIIA.

B xoHEUHOM CuéTe NpeaIoKEHHOE PELLIEHUE MOKHO pacCMaTpUBaTh JUIIb KaK BCIIOMOTaTeJIbHOE,
[IOCKOJIbKY CaMOCTOSITEIbHBIM OHO BPSLIL JIU MOYKET OBITb.

4.9 ApouTpax.

Eue onHuM nipeisio’keHreM Ha3BaHO MCIOJIb30BAHUE YACTHOMPABOBOIO MHCTPYMEHTA, TAKOTO KaK
apoutpax. [loCKonbKy, BKIIOUCHHE apOMTPaKHOW KIIay3ysbl MEXy CTOPOHAMHU JIOTOBOPA IO3BO-
a0 Ob1 06e3 MPOMEUIEHUS TOTYAC EPEXOUTh K PACCMOTPEHHUIO JeTia IO CyIIECTBY.

OnHako, Takoe IpeJUIKEHHOE PELIEHUE COIEPKUT B ceOe OOIblIIe MPOTUBOPEUHIA YeM KaXKETCsl IOHa-
yamy. Bo-nepBbIX, eBpoIeiickuii 3aKoHO/IaTeNlb UCKIIIOUMI U3 00acTu npuMeHeHus Jlekpera mouacya-
HOCTH e apouTpakusiM cynam (cT. 1 a63. 1 mutepa (d) Bproccens la-/1E).[84] KnroueBbIM MOMEHTOM
JUISL TAKOTO PEILIEHUs TTOCIY KU TOT (paKT, YTO Ha €BPOIIEHCKOM ypOBHE BOIIPOC PErYIMpPOBaHUs apOu-
Tpaka 3akperuicH B T. JKenese 21.04.1961 B «EBponetickoii KoHBeHIMM O BHEIITHETOPTOBOM apOUTPaKE».

B pesynbrare yero, no cpeacrsam pexuma bproccens la—JIE cTaHOBUTCS BO3MOXKHBIM TOPIEAH-
pOBaTh U MPUMEHEHHE MEKIYHAPOIHBIX JOrOBOPEHHOCTEN 00 apOuTpaxke. CyllecTBEHHBIM B 3TOM
CBSI3U SIBJISIETCSI TO, YTO MEXKIY TFOCYJapCTBEHHBIMH CylaMU U apOUTPa)KHBIM CyJIOM He paloTaer
npaBuio /is pendens. B ciieacTBUM 4ero, rocyAapCTBEHHBIN CyJ] HE UMEET IOPUCAUKIINY TPUHYIUTD
apOuTpax MPUOCTAHOBUTH Mpotiecc. Kak crnencTBrue, OKOHYaTeIbHOE PELICHHE O CBOCH IOPUCIUKIINN
U IPOJIOJDKEHHE TPOIlecca MPUHUMAET TOJIBKO apOUTPAXKHBIH CyI.

Bo-BTOpBIX, O1TaCHOCTH BOBHUKHOBEHUS apajlIeIbHOIO Mpoliecca B IEPBUYHO IPU3BAHHOM CYJIE,
IJIe MOJJaH HEeraTUBHBIN UCK 00 MPU3HAHUH, U CBA3aHHBIN C 3TUM PUCK IPUHATHUS JIByX HIYIIUX B pa3-
pe3 peleHni pa3HbIX UHCTAHLUMI — JeJIaeT JaHHOE NPEII0KEHUE OTJAIEHHBIM OT IPAKTUKH.

Heo6xonumocTs n30erarh mogoOHBIX MPEAIOKESHUN MPOIUMKTOBAHA €IIé U TeM, YTO CMEIlCHHUE
B IOJIb3Y YacCTHOIIPABOBOI'O PEIIEHUS MOXKET HAHECTU KOJOCCAJIbHBIN YpOH OOIIeeBpONeicKOMY
CyZOIIPOU3BO/ICTBY.

BriBOI.

[TonBoAst UTOT MPOBEICHHOMY MCCIIEJOBAHUIO MOCBSIIEHHOMY TOPIEAMPYIOLIEMY HCKY (YacTH
[ u 1) aBTOp CcTaThU NpHILIA K BBIBOAY, YTO CaM MO ce0e TOPIEeIUpPYOLINI UCK JIMIIb YaCTHBIN CITy-
yaii forum shopping, KOTOpbIi 00s13aH CBOEMY BO3HUKHOBEHHIO 3JI0YTIOTPEOUTEIbHON MPAKTUKH TTPH-
MEHEHHMs TipaBuia lis pendens, 3akpernénnoro B cT. 27 bproccens I-/IE. Oqnako, maxxe mocie npo-
Ben¢HHou pedopmel, bproccens la-J[E He cMor o0ecnieuuTh JOMKHOM 3alUThl OT TOPIEIUPYIOIINX
uckoB. PaccmoTpenHbIe B paboTe BApHAHTHI PEHICHUS TPOOIEMaTHKHI B COOTBETCTBUHU C de lege lata n
de lege ferenda ne nanm cKoIbKO-HUOY/Ib MTO3UTUBHOTO Pa3pEIICHUs JAHHOTO BOMIPOCA.

B 3akitouenue crieayeT OTMETUTh, YTO Pa3pelInTh MPoOIeMaTHKy TOPIEIUPYIOIIET0 UCKa JIHIIb
B pamkax bproccens la-/IE unu Bo3MOXKHBIX €€ MonuduKaiuii Bpsa iu Bo3MokHO. Cama mpobiema
BBIXO/IUT 33 PAMKH JIEKPETOB U TpeOyeT pelIeHns Ha eBPONEHCKOM MaKpOypPOBHE, a 3HAYHUT U MOJH-
TUYECKOTO PeUIeHHUs], YTO, OAHAKO B ONM>KalIIie BpeMsl 0KUAATh HE IPUXOTUTCS.
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Jlesanooecki K. Topneoyrouuit nozoe ax piznogio forum shopping é npouecyanvnomy npaei

€sponeiicvkozo Coro3y

Yacmuna II: Pepopma ma [lexkpem EC Ne 1215/2012

Cmamms npucesuena nepeisidy KoHyenyii npo niocyouicme nicis pegpopmu [lexkpemy €C Ne 44/2001.
Ocobnusa ysaza npudinena npobiemi sn06JCUSAHHA NPA6oM Y pamkax forum shopping npakmuxu ma ii
OKpemoMy 6unaoky mopneoyiouomy no3osy 6 npasosomy noii €gponeiicokozo Coio3y. Posensnymi mosciusi
8apianHmu yCyHeHHs He00p0601< nonepeénboz peoaxyii [lexpemy 3 no3uyii de Iege lata ma de lege ferenda

Kmouosi cnosa: konisitine npago, yusinehe npoyecyaibHe npago, €6PONEIcbKe Col03He npago, 2apMoHi-
3ayis NPaea, 3108ACUBAHHS NPABOM, MOPNEOYIOUUIL 0308, NAPATENbHUL NO308, NIOCYOHICHb, KOMNemeHn-
Hicmb cyoy, forum shopping, [lexpem €C Ne 44/2001, [expem €C Ne 1215/2012.
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Lewandowski C. Torpedo lawsuit as a variety of forum shopping in procedural law of the

European Union. Part I1: Reform and Regulation (EU) No 1215/2012

The article is devoted to the revision of the concept of jurisdiction after reform of Regulation (EU)
44/2001. The special attention is given to the problem of rights abuse in forum shopping practice and its
special case torpedo lawsuit in the legal field of the European Union. The harmonization of law within
the framework of the European Union was and is one of the most key problems in the interaction of its
members, without the resolution of which the very future of the union may be in question. Several variants
of possible decision are presented to remove the weakness in the previous regulations release from de
lege lata and de lege ferenda perspectives.

Summing up the conducted research devoted to the torpedo claim (parts I and II), the authors of the arti-
cle came to the conclusion that the torpedo claim itself is only a special case of forum shopping, which
owes its origin to the abuse of the lis pendens rule, enshrined in Art. 27, Brussels I-DE. However, even
after the reform, Brussels la-DE was unable to provide adequate protection against torpedo claims. The
options for the solution of problems in compliance with de lege lata and de lege ferenda considered under
the framework of this paper haven t resulted in the settlement of this issue. In conclusion, it should be noted
that it is hardly possible to resolve the problem of a torpedo suit only in the context of Brussels la-DE or
its potential modifications. The problem itself goes beyond the scope of decrees and requires a solution
at the European macro level, and therefore, a political solution that cannot be expected in the near future.

Key words: collision law, civil procedural law, European Union law, harmonization of law, rights abuse,

torpedo lawsuit, parallel lawsuit, jurisdiction, competence of court, forum shopping, Regulation (EU)
No 44/2001, Regulation (EU) No 1215/2012.
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