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®OPMYBAHHS KOHIEIIIINA MPABOBOI JEP)KABU “RECHTSSTAAT”
B HIMEYYHUHI (KIHEIb XVIII-XIX CT.)

YV cmammi docnioocerno ghopmysanns konyenyiti npagosoi depicasu 6 Himeuuuni, sixa suznana icmo-
puuHotlo bamvKisuuHoro dokmpunu «Rechtsstaaty. Ilokazano, wo ysa ides 3apoounacs Ha OCHO8I meo-
pemuynux pozpodoox mucaumenie XVII-XVIII cm., sokpema 1. Anemysia, C. [Iygpenoopga, X. Bonvgha,
ma ompumana cucmemte opopmnennsn y XIX cm. Bcmanosneno, wo sHauHuii 6HeCoK y po36Umox KoHyen-
yii 3poous 1. Kanm, saxuii kpumuxysas noniyeucvky oepocasy, geooanizm i abconromusm. Hum sanpono-
HOBAHO KOHYENYito «00CKOHAL020 Npago8o2o YCmpoioy ma «NPAeoOMIPHOI 0epicasuy, AKi IPYHMYIOMbCA
HA CYCNibHOMY 002080pi, c80000I, PO3YMHUX 3AKOHAX | NPUHYUNI NOOINY 6140, XOUA BiH GI03HAUAB IXHIO
g3aemosanedxdcHicms y oeporcasnomy yempoi. Iokazano, wo B. Tymbonsom po3pobus ioero «MiHIMANbHOT
oepaicasuy, AKa 2apanmye Oesnexky 2poMAaosit, 0OMeNCyIouU oepircagHe 8Mpyuants, ma Ha20l0uly8as Ha
nompeodi cnpageousuUx 3aKoHie, uo 6i10n06I0aAIMb NPABOSUM i0eanam i 3axulyarmo iIHOUI0yaibLHi c6000-
ou. Bcmanoeneno, wo U. Qixme posensioas 0epoicasy sk iHCmpyMeHm peanizayii npaea uepes CycniibHull
00208ip, AKull 3abe3neuye npasa, c60600u ma beznexy ocoou. 3eeprymo ysazy na me, wo I I'ecens 66auas
V npagositl depoicasi 6mineHHs c60000U ma MOPAIbHOI O0OCKOHANIOCMI, NPONOHYIOUU MOOETb KOHCTUMYYili-
HOI MOHapXii, e deporcasa € 4YacmuHolo Npasd i CNPUAE MOPAIbHOMY pO38UMKY cycnintbemea. Ilokasano,
wo mepmin «npasosa depicasar» enepuite excunu K.-T. Benvkep ma 1.X. @patixep ¢hon Apemun, a P. Monw
V8I8 11020 8 WUPOKULL 00i2, AKYeHmyyU Ha c80000i ePOMAOSAH [ 3AKOHHOCMI 0ePHCABHO20 VNPABIIHHAL.
Bcmanosneno, wo JI. [lImetin noconas ioero npagosoi depoicasu 3 coYianbHOI0 PIGHICMIO, NPONOHYIOUU
KOHCIUMYYIitiHy MOHAPXiI0 AK ONMUMATbHY (hopmy npasininua. 3’scoeano, wo I, €nninex niokpecius
38 'A3aHICMb 0eparcasu nPasom, IOKUOAYU c8asiisa 81aou. Jlocniodcero, wo, nonpu Gopmanvhi 03HAKU
npasosoi depoicasu, it APUHYUNU He 3MO2TU 3aN00iemu 6CMAHOBNIEHHIO HAYUCTCLKO20 PEXCUMY, W0 8KA3YE
Ha CKAAaOHicmb peanizayii ioei 8 HedeMOKpamuyHux ymoeax. Buznaveno, wo Himeywvrka npasosa oyma
3aknana (hynoamenm CyuacHo20 po3yMiHHs NPABOBOI 0epicasu AK YHIBGEPCAlbHO20 CMAHOAapmy €8poneli-
cbKoi yusinizayii, wo 6a3yemvcsa Ha 6ePXOBEHCMBI NPABa Ma 3axXucmi c0000 THOOUHU.

Knrwouosi cnosa: koncmumyyionanizm, 06MedcenHs 0epiHcasHol 1a0uU, Opeanizayis 0epicasHoi e1au,
npasa ma c80600u iHOUGIOA, NPABOBULL 3aKOH, NPABOBULL NOPAOOK, NPUHYUNU NPABA, hopMa NPABiHHA.

IMocranoBka nmpodJemu. Teopis MPaBoOBOi AePKABH € OJHIEIO 3 KIIOUOBUX Y CYYaCHIN IOPUCTIPY-
JISHIII1 Ta MoMiTHYHIN (inocodii, ogHaK 11 reHe3a Ta eBOIIOIS B HIMEIBKIH MPaBOBii TyMIIl 3aJIMIIa-
FOTBCSI HEIOCTATHBO JOCIIIPKEHUMHU B KOHTEKCTI ICTOPUYHOTO PO3BUTKY. HiMEIbKI MUCITUTE KIHIIS
XVII-XIX cT. cTBOpWIM MEpII KOHUEMIiT MPaBOBOi IeP:KaBH, SIKi JISTIM B OCHOBY KOHTUHEHTAb-
HOTO PO3yMIiHHS B3a€MOJIi1 IIpaBa Ta JAeprKaBH, 3a0e3MeueHHs IPABOMOPIIKY, a TAKOXK 3aXHUCTy MpPaB
1 cBoOO I moauaK. Binzaavaroun turatHiuamid BHecok 1. Kanra, B. 'ymGomnbara, . ®dixre, I Terens
Ta HIIUX HIMEIbKUX MHUCIUTENIB Y pO3p0o0KYy TEOPETUYHHX 3acaj] IPaBOBOI JEpKaBH, BAPTO 3ayBa-
JKUTH, 110 HABITh CHOTOJIHI MUTaHHS IMOBHOI peati3allii MuX 116 3aJMIIaeThCsl CKIAJHUM 1 pooJe-
MaTHYHUM.

MeTo10 10C/IiIKEHHS € CHCTEMHUN aHaJi3 iICTOpUIHOTO (POpMyBaHHS KOHIICIIIIIN TPaBOBOI JIep-
kaBu B HiMeuunHi, BUBHAYCHHS KIIFOUOBUX TECOPETUYHUX BHECKIB HIMEIbKHX MuciautenaiB XVIII-
XIX ct., 30kpema I. Kanra, B. 'ymbonbra, . ®ixre, I. I'erens, K.-T. Benskepa, P. Moo, JI. [l Teiina
ta I. €nninexa.

CraHn onpamoBaHHs npodaemaTuku. [Ipobremarnka GopMyBaHHS KOHIIETIIIH TTPABOBOI Jep-
»kaBu B HiMeuuwmH1 mpuBepTana yBary YMCJICHHHUX JOCIIJIHHKIB, IO CBITYUTH MPO il 3HAUYIIICTh
y KOHTEKCTI PO3BUTKY FOPUCIIPYIEHIT Ta MOMITUYHOI (Pitocodii. 3HaUHUN BHECOK Y BUBUEHHS JOK-
Tpunu «Rechtsstaaty 3poOunm BueHi 3 pi3HUX KpaiH. 30kpeMma, HiMelbKa MpaBoBa Jymka XVII-
XIX cr. anamizyBanacs B nipansx H. I1. BolitoBuy, sika qociipKyBaia KOHIICIIIIIO TPABOBOT IepiKaBH
yepe3 npusMy TeopetuyHoi ciagmunau b. O. KicTsakiBchkoro, 30Kkpema, aklieHTYyI0ud Ha ICTOPUYHUX
nepeayMoBax po3BUTKY BianoBigHux inei y Himeuuuni. C. I1. TonoBaruii y cBoix poboTax po3misiaB
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BEPXOBEHCTBO IpaBa SK KIIOYOBUI NMPUHIIMII IPABOBOI JIepXKaBH, 3BEpTalOYd yBary Ha ioro ¢op-
MaJbHI Ta 3MiCTOBHI acniektu. B. 1. Tumomienko 3nilcHIIA TEOPETUKO-ICTOPUYHUE aHAaJIi3 IPAaBOBOI
neprkaBu, nigkpecitoroun BHecok . Kanra ta iHmux mucnureniB y popmysanns ii 3acan. O. C. Tepsi
JOCITIDKYBaB €BOJIIONIO 1711 TPaBOBOI JIepkaBH, 30KpeMa ii 3B’SA30K 13 KOHIIEHIISIMHA CYCIIJIbHOTO
noroBopy Ta cBoooau. ocmimxenns O. A. ConoMiHa aKIIEHTYIOTh Ha Cy4aCHOMY KOHTEKCTI IIPaBo-
BO1 JIep>KaBH, aHAII3yIOUM 11 IIHHICHI OCHOBH, 3aKJIaJIeHI HIMEIIbKUMH MUCITHTEISIMU, TAKUMH 5K
K.-T. Beabkep ta P. Mosnb.

B iHO3eMHIi HayKOBiil JiTepaTypli 3HAYHY yBary NPUIIJICHO aHami3y HIMEIBKOT JOKTPUHH
«Rechtsstaat». [lo npuxnany, M. Kpurip (Martin Krygier) y cBoix mpausx po3kpHuBae crerudiky
TepmiHa «Rechtsstaaty Ta ioro BiAMIHHOCTI BiJI aHIJIOMOBHOTO MOHSTTS «rule of lawy, Haronouryoun
Ha (opMaIbHOMY XapakTepl HiMenbkoi koHuemnii. [lonpu 3HaYHy KUTBKICTH Tpallb, MPUCBIYECHUX
OKpPEMHM acIleKTaM MPaBOBOi Jep>KaBU, KOMILJICKCHE AOCTIIKEHHS (OpMYBaHHS MEPHIMX KOHIIETI-
uiit «Rechtsstaaty y HiMequnHi 3anuiiaeTsCcsi HEJOCTaTHHO BUCBITICHUM B YKPATHCHKIN IOPUINYHIN
niteparypi. Lle croHykae 0 y3araabHEHHS TE€OPETUYHOTO JOPOOKY HIMEIbKUX MUCIHTENIB KiHIIS
XVII-XIX ct. ans muOIoro po3yMiHHs Cy4acHOTO 3HaYEHHsI PABOBOI JI€pKaBU.

BukJjiax ocHOBHOI0 Martepiay. Y cbOroJIcHHI MOHSATTS MPaBOBOI JAepKaBH € 3arajlbHUM HaJ0aH-
HSIM 1 CTaHIapTOM JIFOACHKOT uBiIizamii. OAHaK ICTOPUYHOI0 OATHKIBIIMHOKO I1i€1 KOHIEMIIi BapTO
Bu3HaTH HiMeuunHy, a HIMEIbKOMOBHE cloBOcTony4eHHs «Rechtsstaaty mocniBHO nepekianaeTbes
YKpaiHCBKOIO SIK «IIpaBoBa aepxkaBay. JlokrpuHa «Rechtsstaaty 3apomgmnacs B Himeuunni Ha mouatky
XIX ct., mpore it mepemyBaiau po3pooku I. Aneryisis, C. [lypennopda, X. Bonbda Ta iHIIUX BUSHUX
13 monepeHix emnox [2, c. 47-48]. I'onoBHoI0 npobneMoro 1oKTpuHU «Rechtsstaaty BueHI BU3HAIOTH
JOMiHyBaHHS (popMaNbHUX €JIEMEHTIB — MapKepiB MpaBoBOl JepxaBu. BinTak, nepxasa y Kiacud-
HI{ HIMEIbKINA IOpUCTPYACHIII BBa)kajacs MPaBOBOIO HE3AJIEKHO BiJl GOPMHU JIEPKABHOTO PEKUMY
(HaBITH HEIEMOKPATUYHOTO) 32 YMOBH 3a0e3MeueHHs i mpaBa Ha 11 Teputopii [4, c. 834]. Sk Haci-
10K, TpiyM ineit «Rechtsstaaty He 3Mir 3armo0irTH CTaHOBICHHIO JTIOJMHOHEHABUCHHUIIBKOTO HALIUCT-
cekoro pexxumy A. I'itinepa B HimeduuHi.

Jlo 3acHOBHUKIB Teopii MpPaBOBOI JEepKaBU HAJIECKUTh BUAATHUN HiMmenbkuil ¢inocod I. Kanr
(1724—-1804). Bin kpUTHKYBaB MOJENb IMOMIICHCHKOI Jep)KaBH, MOIIUPEHY B TOrovacHiii €Bpori,
Hacammepe] 3a ii CBaBi/Is Ta HaIMipHUIT KOHTPOIB. MIOro KpUTHKY 3a3HANIM TAKOXK 3acTapini eona-
7i3M 1 abcomoTu3M. HatoMicTh METOO JiepyKaBU MUCTUTEN> 0AuMB BCTAHOBJICHHSI Ta 3a0€3MCUCHHS
MIPABOBUX HOPM JTIOJICBKOTO JKUTTS, @ TAKOXK «BUIIHNA CTYIIHb Y3TOKEHOCT] €JIEMEHTIB AEP>KaBHOTO
CTpPOIO 3 MPAaBOBUMU MPUHIUIIAMH, A0 JTOCATHEHHS SKOTO 3000B’s3y€ PO3yM yepe3 MEeBHUM KaTero-
puuHuil iMmnepatus» [2, c. 48].

VY cBoiit konnenuii I. KaHT BUKOPUCTOBYBaB MOHSTTS «IOCKOHAIUN MPABOBUH yCTpiil», B IKOMY
KOYKEH 1HIMBIZ MaB 3aXUCT BiJl 3JI0BXKHBaHb BIaJM U 1HIIKUX OCI0, a TAKOXK «IIpaBOMIpHA JEp:KaBay,
siKa TIOBMHHA Oysia TOTPUMYBATHUCS 1 peaTi3oByBaTH CyCHUIBHUHN J0ToBip. Binrak, 3rajani TepMiHu
MOXKHA BBA)XKaTH MPSIMHUMH 1/1€H{HO-ICTOPUYHUMH TONEPETHUKAMH TEPMIiHY «IIpaBOBa AEprKaBay.
3aKOHM «IIPaBOMIpHOI iepkaBu» 3riiHO 3 BueHHAM |. KanTa moBuHHI Oyniu BiAOBIAATH JTIOICHEKOMY
po3ymy Ta cBoboai. Mucnurtens 3 Kenircoepra Bu3HaBaB TEOPIirO MOUTY BIaJ Ha TPH TUIKH, ajie 3ay-
Ba)KUB, 1[0 BOHU HE MOXXYTh BIJIOKPEMJICHO 1CHYBaTH Ta (PyHKITIOHYBaTH B OfHiH nepxasi [10, c. 16].

Ha nymky 1. Kanta, cripaBeyinBOIO opraHizalli€ro CyCHiIbCTBA Majlo O CTaTH BCTAHOBICHHS
«BIYHOTO MUPY», IKHH MOXIJIMBUH Y (heaeparnBHOMY 00’ € THAHHI PIBHOIPABHUX JIEPKaB 3 peciryOi-
KaHCBKOIO (hOpMOIO MpaBIiHHS. Y TaKOMy J€p:KaBHOMY YTBOPEHHI MUCIIUTENb NIepe10ayaB rapanry-
BaHHsI TTOBHOT CBOOOIM Ta 0COOMCTOT HEOTOpKaHOCTI iHauBIAa [9, ¢. 151]. Bin BBakaB nmpuHITUIIO-
BOIO MOKJIMBICTh HApO/Ay BUMAraTu CBO€i y4acTi Y BCTAHOBIJICHHI MIPABOMOPSIKY Yepe3 NPUHHATTS
KOHCTHUTYIIII, sika O Bupaxaia ioro Boio. Jlepkaa, ii kKepiBHUKH, BCE CyCIUIBCTBO Ta KOXKEH rpoMa-
JSTHUH 30Kpema B koHienuii [. Kanta noBuHHI NiANOpPsIIKOBYBaTHCS «IIPaBOBUM 3akoHam» [7, c. 117].

bnu3bpKkor0 3a 3MICTOM 3 KOHIIEMIIIEI0 MPABOBOI IepKaBy OyJia KOHICIIIIS «MiHIMAJIBHOT JIEp>KaBH»
B. I'ymOonbara (1767—-1835), sikuii BBaXkaB ii roJIOBHOIO METOIO rapaHTyBaHHs O€311E€KU CBOiX I'poMa-
IsiH. Pa3om 3 TUM, HIMEIbKHI MHUCIHTENbh Ha3UBAaB 110 AEP)KaBY «MiHIMAJIbHOIO», OCKUIBKH TPOIIO-
HyBaB OOMEXHTH i KOMIIETEHII110, a HATOMICTh PO3BUBATH cuily Hauii. HuM Takox Oyna Bi3HaueHa
notpeba HAIIOBHUTH JIep>KaBy Ta i1 3aKOHH MPaBOBUM 3MicToM. B. ['yMOONBAT KpUTHKYBaB TOro4acHe
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3aKOHOJIAaBCTBO 3a T€, 110 BOHO HE BCTAHOBIIIOBAJIO YITKUX MEX JEP)KaBHOTO BTPYYaHHS B XKUTTS
JIOJIMHM, @ HAaTOMICTh OOMEXYBaJO Ta MEpeciiayBalo camy JonuHy. Binrak, BiH aKIEHTYBaB Ha
HEeoOX1THOCTI1 CIIpaBeAJIMBUX 3aKOHIB, IKUMHU B HOTO ysABJIE€HH1 OyTH T1 aKTH, 110 BIJIIOB1/1aJIy MPaBo-
BUM igeanam [11, c. 183—-184].

[cToTHUIT BHECOK Yy PO3BUTOK KOHIIEMIii MPaBOBOT JepKaBH CTAHOBIISATH IIPABOBI MOIJISIN HIMEIlb-
KOTO MPaBO3HABLA Ta pektopa Beprincskoro ywisepcutery M. ®ixre (1762-1814). 3rigso 3 itoro
TIEPEKOHAHHSM JIepKaBa ICHY€ y BUIIISAII OCOOIMBOTO CYCIIHCTBA Ta TOBUHHA CTaTH 3aCO00M peai-
3a1ii paBa, 3a6e3medeH s IpaB i cBoGox MonuHu. B ocHOBI ineansHol nepskasu y posyminni M. dixte
Oyna ifest CpaBeUIMBOCTI, IHTEIEKTYaIbHOTO Ta MOPAIbHOTO MOTEHIIIaNy JIFOACTBA. Y HOTo BUCHHI
MDXK JIepKaBOIO Ta 0COOOI0 YKJIAZICHO MEBHUI JOTOBIp, HA MiJCTaBi SKOTO 1HAWBIJ HaJaB 3roAy Ha
0oOMeKeHHsI CBO€i CBOOOAM Ta MiKOpPSA€EThCS MyOniuHIN Biajal, a B3aMiH Jep)KaBa Hajajla rapasTii
Oe3IeKH 1HAMBIIA Ta HEIOTOPKAHOCTI MOTO BIACHOCTI [2 c. 49].

Konuenuis HpaBOBOI JiepKaBH TOCiJae BaXJMBe Micle y TBopuid craauuai I. Terens (1770—
1831). ¥V cBoiii npani «OcHoBu ¢inocodii npaBa, abo IpUPOAHE MPABO 1 JEPKABO3HABCTBO» BiH
3a3HavaB TaKe: «iJiesl IepyKaBU BUPI3HAETHCS TI€I0 OCOOIHMBICTIO, IO JepKaBa — 1€ 3AICHEHHS CBO-
0o1u He 3a Cy0’eKTUBHMM Oa)KaHHSIM, a 3TiJIHO 3 ii 3arajbHICTIO Ta O0kecTBeHHICcTION [3, ¢. 218].
Tomy nmpaBoBa JiepkaBa B HOro po3yMiHHi Oyia CBSIIEHHOO Ta 00KECTBEHHOIO, a TAKOXK PUBOIUIIA
JIOJCHKUIM PO3BUTOK IO MOpasibHOI goBepiieHocTi. I. ['erenp 6aunB mpaBoBy JepxkaBy SK peabHY
Ta HEOOX1JIHY, a HE SIK HEeAOCSHKHUM 1ean. Peamizaris i1eit cBoO6oau Oylia TOJIOBHOIO METOIO 3arpo-
MTOHOBAHOT MHUCIIHUTENEM «PO3YMHOI AepiKaBW» — MPABOBOIO YTBOPEHHS Y (OpMi KOHCTHUTYIIIHOT
MoHapxii [5, c. 134]. V iioro TBopax CrocTepiraeThcsi IeBHE OTOTOKHEHHS JIEpKaBH 3 PABOM, a TOU-
HillIe BOHA € HOr0 YacTUHOIO, a/pKe y Hil «Bce Oyy€eThCsl Ha MPABOBii OCHOBI, 110 CTAHOBHUTH LIAp-
CTBO pEJIbHOTO XKUTT» [7, . 119].

Came TepMiH «IpaBoBa JepxkaBay ynepiie BxuB Himelnbkuil opuct K.-T. Benbkep (1790—-1869)
y 1813 p. [8, c. 3]. [lopsia 3 Benabkepom 3a3nauennii Tepmin BxuB 1.X. dpaiixep pon Aperun (1766—
1824) — 6aBapCchKHii ICTOPUK, MTUICBMEHHUK Ta MOJITHK, MTPEICTABHUK 0aBapCHKOTO 0apOHCHKOTO POIY
BIPMEHCHKOTO TIOXOKEHHS, WICHH SIKOTO HEOAHOPA30BO BUIULIMCS CBOIMH 3aciIyraMy Ha TEpEHi
JepkaBHOI ciyx0u Ta miteparypu. Pazom 3 tum, came K.-T. Benabkepom Brepiie Oyin0 T€OPEeTUYHO
OOIPYHTOBAHO MOHSTTS «IIPABOBOI JepKaBH», IParHy4yd OXapaKTepU3yBaTu MPaBONOPSIOK y TepPMi-
Hax I[IHHOCTEH, a BIAMOBIIHI I[IHHOCTI, CBOEI0 YEPToI0, MaJId PEai30ByBaTUCS B MEXax JEpiKaBH,
a He Bcynepeu i [12, c. 783].

Himenpkuii mpaBo3Hasenb P. Monb (1799-1875) O6yB omHUM 13 KJIACHKIB HAyKH TMOJIIEHCHKOTO
IpaBa, MPOBICHUKOM aJMIiHICTPaTUBHO-NIPABOBOI HAyKHM W aBTOpOM I[IHHHUX MOMISAIB Ha Ipa-
BOBY JIepiKaBy. 3pemroro, came P. Monb yBiB y Jep:KaBHO-TIPABOBUH 1 MOJMITHYHUN 0OIr TepMiH
«Rechtsstaat» — mpaBoBa aeprkana [9, ¢. 151]. 3okpema ioro koHuerniist 6asyBanacs Ha CBOOO/I1 Tpo-
MaJITHUHA Ta TOTpedil 3aKOHHOCTI JIep >KaBHOTO YIpaBIiHHA. Y JepikaBi, 3aCHOBaHIN Ha i1ei mpaga,
SIK BBaXKaB MPOBITHHUI MOMILEICT, KOXXHA 0c00a Ma€e MPaBO BUMAraTH AP >KaBHOTO CIPHUSHHS CBOIM
1H/IMBITyBaJIbHUM JKUTTEBUM IUIAM. PO3yMHICTB, BIAMOBIAHICTH MpaBy Ta 3arajbHa KOPUCTb — TPU
KpuTepli, SKUM TMOBHHHA BIAMOBIAATH IISJIBHICTH MPABOBOI JEpPKaBU BIJIIMOBIIHO 10 KOHIICIIiT
P. Mouns [10, c. 18].

PeanizoBana B Mexax Ipasa Ta po3yMy cBoOOIa iHAMBI1a nepedyBaia B OCHOBI KOHIEMII{ TpaBo-
BO1 AepkaBu P. Mons. V fioro po3yMiHHI AisTBHICT PABOBOI JIepyKaBU MOBHHHA Oylia 0OMeXyBa-
THUCS 1 3BOIUTHCS MEPEBAKHO 10 YCYHEHHS TEPEIKO, 110 CTOSUTH Ha MUIAXY peai3amii mpaBoOBUX
MOJIMBOCTEH 1HAMBIAa. HeoOXiqHMMY 03HAKaMU MPABOBOI JepKaBU BUCHUI BBayKaB MPOBITHY POJIb
KOHCTHUTYIIii, MPO30PICTh HOPMATUBHO-TIPABOBUX AKTIB, SICHICTH 1 3pO3yMUIICTh IOPUIUYHUX HOPM,
a Takoxx 3a00pOHY 3BOPOTHOI i paBa B 4aci [13, s. 222].

[TomiTHMI BHECOK Y (pOpPMYBaHHS KOHIIEMIIIi MPaBOBOI Aep>KaBH 3pOOMB HIMELbKO-aBCTPIACHKUN
IIpaBO3HABELb T4 ABTOP MOHATTS «cowianbHa aepxkasay JI. Iteitn (1815-1890). Horo inest nepsxasu
TIOJISATA€E y BIAHOBJICHHI PIBHOCTI i CBOOO/IM, B MiIHATTI HIXKYMX, 3HEIOJICHHUX KJIaciB 0 piBHs Oara-
TUX 1 CWIIBHUX [6, c. 364]. Ha #ioro mymKy, cripaBXHeE 3IIACHEHHS 1/1es JepKaBU OJCPKHUTH y KOH-
CTUTYLIMHIN MOHapXIi, SIKy BiH BU3HAB JIEP/KABOIO, HE3AJIEKHOIO Bl CyCUIbHUX CUJl. T1JIbKU B KOH-
CTUTYIINHINA MOHapXii, 3a nepexkonanHsaM JI. [llTeitna, nep>kaBa 3HAXOIUTh CBOKO CAMOCTIHHICTD SIK
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CO03, 1110 MiIHIMAEThCS HAJ| CYCHUIbCTBOM. Beynepeu BIacHUM i71esiM BiH HaMaraBscs NIPeICTaBUTH
SK «IIPaBOBY» JiepKaBy HamiB(peoaaIbHy IOHKEPChKY MPYCChbKY MoHapxito [1, ¢. 260].

Himernpkuii Buenuii-ipaBo3nasens [. €mninex (1851-1911) ctocoBHO TeMaTuku MpaBoOBOi Jep-
’KaBM 3a3HaYaB HACTYIIHE: «TLIbKH O0KECTBO UM MOHAPX, IIAHOBAaHUH SIK O0XKECTBO, B CTaH1 BO3BEIIH-
YUTH HEOOTPYHTOBAH1 NPOSBU CBOET BOJII [TOHAJ] HOPMY MOBEIIHKH, SIKY IOBUHHI BU3HABATH BCI, KPIM
HBOTO CaMOTO». Y IUBLII30BaHUX JIep’KaBaxX BiH BBAXKAB Take HEMPHUITYCTHMUM, TOMY HPUHIIOB 10
BHUCHOBKY, L0 JIepKaBa MOBUHHA OyTH 3B’s13aHOI0 YNHHUM Ha i1 TepuTOpii mpaBom [2, c. 50].

BucnHoBku. OTxe, aHai3 CTAHOBJIEHHS KOHLIEMIIIT IPaBOBOi epkaBu B HiMeuuuHi 103BoIs€ 3p0-
OUTH BUCHOBOK MO ii (pyHAaMEHTaIbHY POJIb Y TpaHc(OopMallii €BpOINeHCHKOT MOMITHYHOL Ta Mpa-
BOBOI mapaaurmu, e imes «Rechtsstaaty eBomrorionyBana Bix aOCTpakTHUX (1T0COPCHKUX KOH-
CTPYKLIH 70 YHIBEPCAIBHOTO €TUYHOIO Ta IHCTUTYILIHHOIO CTaHAapTy IIUBLII30BAHOTO CYCH1IbCTBA.
Cunresyroun inei mucnureniB Kinig X VIII-XIX cTomiTe, MOKHaA CTBEp)KYBaTH, 110 HiIMEIlbKa Ipa-
BOBa JyMKa He JIMILE 3aKjajla OCHOBY JUJIsl IPABOBOTO MeXaHi3My OOMEXEHHs JIep>KaBHOi CBaBOII,
aje ¥ 1HTerpyBajia eJIEMEHTH 1HAUBIIyaIbHOT CBOOOIH, COIIabHOI CIIPABETMBOCTI T4 MOPATHHOI
JIOCKOHAJIOCTI B €IMHY CUCTEMHY MOJIEJIb, SIKa IepeBepIlIia By3bKohopMabHi paMKH 1 HaOyna yHi-
BEPCAIBHOIO 3HAYEHHS JUIs [I00aJbHOIO MPaBOBOTO AUCKYpPCY. 30KpeMa, KpUTHKA aOCONIOTU3MY
Ta Qeonanizmy, 3anpornoHoBana I. Kantom, miakpeciatoe HEOOXiAHICTh PalliOHATBHOTO OOIPYHTY-
BaHHS By 4epe3 CyCHIJIbHUNA JIOTOBIp, IO CTAa€ MEPEeIyMOBOIO ISl CyYaCHUX KOHCTHUTYLIHHUX
JeMOKparTiii, 1e cBoOOAa 1HAMBI/IA € HE JIMILE JeKIapaTUBHUM IPUHLUIIOM, a i IMIIEpaTUBOM, 3aXU-
LIEHUM BiJl IepKaBHUX MOCSATaHb.

Po3BuBarou 1110 i1€10, KOHLEMIsI MiHIMaJIbHOI JepxkaBu B. I'ymOonpara Ta iHCTpyMEHTAIBHOTO
XapakTepy JepxaBu B M. DixTe akeHTyI0Th Ha GalaHCi Mix iHIMBiTyaIbHO ABTOHOMIEIO Ta KOJIEK-
TUBHOIO O€3MEeKOI0, MO (HAKTUYHO IEMOHCTPYE CydacHE PO3YMIiHHS J10epanbHOI JeMOKparTii, 1e
Jep’KaBHE BTPYYAHHsI MIHIMI3YEThCS 33151 MaKCHMI3allii 0cCOOMCTOI CBOOOM, aje BOoAHOYAC 3a0e3-
MIEYY€ETHCS Yepe3 CIpPaBeUIMBI 3aKOHH, SIKi BIJIIOBIJIAIOTh YHIBEPCAJIBHUM IpPaBOBUM ineanam. Lle
MIPOSIBIIIETHCS B TETEIIBCHKIN Bi3ii MPaBOBOI JepKaBH AK BTUICHHS aOCOIIOTHOT CBOOOAN Ta MOPAJIhb-
HOI €BOJIIOLIIT CYCIIJIbCTBA, A€ KOHCTUTYLIHHA MOHApXIisl CIyrye MOAEIUII0 1HTerpaLlii npasa B COLli-
aJIbHY TKaHHUHY, [1IKPECIIIOI0UH, 110 JIepyKaBa He € 30BHILIHIM IPUMYCOM, a OPraHIuHUM IPOJIOBKEH-
HSIM PO3BUTKY JItocTBa. Takuil miaXij 103BOJIsiE BUCHYBATH, 1110 HiMellbka TOKTpuHa «Rechtsstaaty
nepeadayae He CTAaTHYHY CTPYKTYpY, a IMHAMIYHUH Mpolec, e MPaBo CTAa€ IHCTPYMEHTOM MOpaJib-
HOI Ta collaibHOi TpaHc(opmallii, BIUIMBAIOYM HA Cy4acHI TeOpii MpaB JIIOAUHHU Ta [100aIbHOTI0 KOH-
CTUTYIIIOHAJII3MY.

BBenenns tepmina «mpaBosa gepxkasa» K.-T. Benbkepom Ta [.X. @paiixepom poH ApernHom,
a TakoX ioro nmomyssipuzatis P. MoneM, migkpeciioe nepexiz Bi TeopeTHUHUX a0CTpaKiii 10 mpak-
TUYHUX KPUTEPIiB OLIHKHU JEPKABHOCTI, TAKUX SIK 3aKOHHICTh YHPAaBIiHHS Ta cBOOOAA rpOMajIsH.
[ToennanHs mpaBoOBOi AepkaBH 3 coliagbHOK0 piBHICTIO B JI. IlITeliHa Ta akieHT Ha 3B’sA3aHOCTI
BJa ¥ npaBoM y . €iiHexa po3IUpIO0Th KOHIIETILIIO 32 MeXK1 (opMati3My, IHTErpyIOur COLiaibHi
aCIIeKTH, IO aKTyaji3ye ii B KOHTEKCTI Cy4aCHUX BHKJIMKIB, TaKHX K COLiajbHa HEpiBHICTH. Lle
JI03BOJISIE TTOKA3aTH, 110 HIMEIbKa MPpaBoBa CHA/IIMHA ITPOMOHYE MOJIENb, /1€ IPABO HE € HEHTPallhb-
HUM IHCTPYMEHTOM, a aKTUBHUM areHTOM COL[1aJIbHOI CIIPaBEIIIMBOCTI, 3AaTHUM IPOTUCTOSITH €KOHO-
MIYHUM JAUCIPONOPLISIM Yepe3 KOHCTUTYIIHHI MEXaHI13MH.

Opnnak, ictopuynmii gocBin HiMeudwHH, 30KpeMa HECHPOMOXKHICTH (POpPMaIbHUX MPUHIIH-
niB «Rechtsstaaty 3amo0irTu HaAMCTCHKOMY PEXHUMY, BUCBITIIIOE KPUTHUYHI OOMEKEHHSI KOHLIETII]
B HEJEMOKPAaTUYHUX YMOBaX, A€ (opMajbHEe AOTPUMAaHHS IpaBa MOXE MAacKyBaTH CHCTEMAaTHU4HI
nopyuieHHs: cBo6oa. Lle moka3zye HeOOXiIHICTh JOMOBHEHHS (POPMATIBHUX MapKepiB MPAKTUYHUMU
€JIEMEHTAMU, TAKUMU K JJIEMOKPATUYHUIN KOHTPOJIb, HE3AJICKHICT CY/IB Ta KyJIbTypa IpaB JIOJUHH,
JUTs1 3a0€3TeUeHHs CTIMKOCTI IPAaBOBOI iepKaBu. Y 100aTbHOMY BUMIpI LIEH YPOK MIIKPECIIOE, 110
IIpaBOBa Jiep>KaBa HE € CaMOIOCTaTHLOIO, & BUMArae MOCTIHHOI €BOMIOLI{, IHTErpyIoYl YPOKH iCTO-
pii A IpOTHIIT MOy i3My Ta TOTAJIITapu3My, TUM CaMUM pOOJIsiUHM 1i YHIBEpPCATbHUM CTaHAAPTOM
muBiTizamni.

3aranom, HiMEIIbKa €BOJIOIIS KOHIICTIIIT MPaBOBOI Jep:KaBU JEMOHCTpPYE ii sSIK CUHTE3 (1I0Co-
(bii, TOMITUKKM Ta €TUKH, 10 TpaHCHOPMYE Jep)KaBy 3 IHCTPYMEHTY MPUMYCY B TapaHTa cBOOOIH
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Ta cIipaBeUIMBOCTI. Lle He nuie icTopuyHa caaliuHa, aje i cTpaTeriyHuii IiaH /Ui Cy4acHUX CycC-
MIBCTB, 1€ IPABO CTa€ OCHOBOIO JIJIsl CTIMKOTO PO3BUTKY, 3aXUCTY 1HIUBIAA Ta II00ATBHOI CTA0IIb-
HOCTI, CIIOHYKAIO4YH JI0 MOJAJIbIINX JOCIIIKEHb 11 aganTalii B pI3HUX KYJIBTYPHUX Ta MOJTITHYHUX
CIUICTEHHSIX.
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Bedriy M. M., Oliynyk Yu. V. Formation of conceptions of the legal state “Rechtsstaat” in
Germany (late XVIII-XIX centuries)

The article examines the formation of conceptions of the legal state in Germany, which is recognized as
the historical homeland of the doctrine of “Rechtsstaat”. It is shown that this idea originated on the basis
of theoretical developments of thinkers of the 17th—18th centuries, in particular 1. Althusius, S. Pufendorf,
H. Wolf, and received systematic formulation in the 19th century. It is established that a significant
contribution to the development of the concept was made by I. Kant, who criticized the police state,
feudalism and absolutism. He proposed the concept of a “perfect legal system” and a “legitimate state”,
which are based on a social contract, freedom, reasonable laws and the principle of separation of powers,
although he noted their interdependence in the state system. It is shown that W. Humboldt developed the idea
of a “minimal state” that guarantees the security of citizens by limiting state intervention, and emphasized
the need for just laws that meet legal ideals and protect individual freedoms. 1t is established that J. Fichte
considered the state as an instrument for implementing law through a social contract that ensures the rights,
freedoms, and security of the individual. It is shown that G. Hegel saw the rule of law as the embodiment
of freedom and moral perfection, proposing a model of constitutional monarchy, where the state is part
of the law and contributes to the moral development of society. It is shown that the term “legal state” was
first used by K.-T. Welker and I.H. Freiherr von Aretin, and R. Moll introduced it into wide circulation,
emphasizing the freedom of citizens and the legality of state administration. It is established that L. Stein
combined the idea of the legal state with social equality, proposing a constitutional monarchy as the optimal
form of government. It is found that H. Jellinek emphasized the connection of the state with law, rejecting
the arbitrariness of power. It is studied that, despite the formal features of the legal state, its principles
could not prevent the establishment of the Nazi regime, which indicates the complexity of implementing
the idea in non-democratic conditions. It is determined that German legal thought laid the foundation for
the modern understanding of the legal state as a universal standard of European civilization.

Key words: constitutionalism, limitation of state power, organization of state authority, individual rights
and freedoms, rule of law, legal order, principles of law, form of government.
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